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The Colnmittee on the Judiciary, to which was referred the bill
(S. 1361) for the general revision of the copyright lalw, title 17 of the
United States Code, and for other purposes, having considered the
sa1me, reports favorably thereon, with an amlendmentl in the nature of
a, substitute, alndl recolellllinds that the bill, as amended, do pass.

AMENDMENT

Strike all after the enacting clause and insert in lieu thereof the
following:

TITLE I-GENERAL REVL7/SION OF COPYRIGHT LAW

Se~'. 101. Title 17 of the United States Code, eiititled "Cop yrights,"

is h clreby amended in its cntirety to read as follows .'

TITLE 17-COPYRIGHTS
CIIAI'TER Sec.

1. SUBJECT MIATTER AND SCOPE OF COPY'RIGIIT __________________________ 101

2. COI'YRIIIT OWN'ERSHIP AND TRANSFER_ -_____________________________ 201

3. D)U'IATION OF C'OPYRIGIIHT ___________________________--- - - - - - - - - _ 301

.' C'OI'RIHIIIT NOTICE, IDEI'OSIT, AND IJEGISTRATION.______________________ 101

*(Star Print)



2

5. COPYRIGHT IXNFRIN'GEM.'ENT AND RlEMEDIES -__________________ _______ 501
6. nMANUFACTURING REQUIREMENT AND IMPORTATION ..-- ________________ 601
7. COPYRIGIHT OF'ICE -- ----________--_-----___-_-___ 701
8. COPlYRIIGT RO)'ALTY TRIBUNAL '-------________________-____________ 801

Chapter 1.-SUBJECT MATTER AND SCOPE OF

COPYRIGHT
Sec.
101. Definitions.
102. Sltbject matter of copyright: In general.
103. Snubject mantters of copyrigh, t: Comlpilations and derivative works.
104. Subject matter of copyright: National origin.
105. Subject matter of copyright: United States Governminent ,works.
106. Exclusive rights in copyrighted wcorks.
107. Limitations on exclusive rights: Fair use.
108. Limitations on exclusive rights: Reproduction by libraries and archives.

TITLE 17-COPYRIGHTS-Continued
Chapter 1.-SUBJECT MATTER AND SCOPE OF

COPYRIGHT-Continued
Sec.
109. Limitations on exclasive rights: Effect of transfcr of particullar copy or

phonlorecord.
110. Limitations on, excluisive rig7hts: Exeimption of certain performances andtr

displays.
1.1. Limitations on exclusive rights: Secondary tranmsmissions.
.112. Limitations on cxclusivc rights: Ephemeral recordings.
113. Scope of exclsivec rights in pictorial, graph ic, and sculptural works.
114. Scope of exclusive rights in sound recordings.
115. Scope of cxclusive rights i7n nondramatic nmusical works: (Complsory liccnlsc

for makling andl distributing phonorecords.
116. Scope of exclusive rights in nondramatic imusical works tand sot0ntl record-

ings: Punblic performa(nces by mcans of coinoperatce phonorecord p)llyers.
117. Scope of exclusive rights: Use in conjimlclion with cnm1pltters andl sinilar

infOrmartiO1. SSy.Cte1s.

§ 101. Definitions

A;s used( in7 fhis title, fhe followin7g terms and7 their varia?7t forZs

m7?ea~n the folloi70iy:

An "a nonymous work" is a work on the copies or phonorecords

of which. no natural person is identified as artthor.

"A udiovisual works" are works that colsist of a series of related

imnages 'which are intrinsically intended to be shown by the utse of

machines or devices such as projectors, viewers, or electronic

equipment, together with accom panying sounrls, if any, regardless
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of the nature of the mnaterial objects, such as films or tapes, in

which. the works are embodied.

The "best edition" of a work is the edition, published in the

United States at any time before the date of deposit, that the Li-

brary of Congress determines to be most suitable for its purposes.

A person's "children" are his immediate offspring, whether

legitimate or not, and any children legally adopted by him.

A "collective work" is a work, such as a. periodical issue, an-

thology, o07 encyclopedia, in which a number of contributions,

constituting separate anld independlent w:orks in themselves, are

assembled into a collective whole.

A '!compilation" is a work formzed by the collection and assem-

b7ing of pre-existing mnaterials or of data that are selected, coordi-

nated, or arranged in such a way that the resulting work as a

whole constitlutes an origina7l work of authorship. The term "com-

pilation" includes collective works.

"Copies" are material objects, other than pho 0orecords, in. which

a work is fixed by any method now known or later developed, and

from which. the work can be perceived, reproduced, or otheroise

communicated, either directly or with the aid of a machine or

device. The term "copies'" includes the material object, other than

a phonoriecord, in which the work is first fixed.

"Copyright owner," with respect to any one of the exclusive

rights comprised in a copyright, refers to the owner of that par-

ticular right.

A work is "created" when it is fixed iln a copy or phonorecord

for the first tinme; where a work is prepared over a period of time.

the portion of it that has been fixed at alny particular time con-

stitutes the work as of that time, and where the work has been,

prepared in different v'ersions. each .version constitutes a separate

work.

A "derivative work" is a work based upon one or more pre-

existing works, such as a translation, musical arrangement, dram-
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atization, fictionalization, ,motion picture versioun, sound record-

ing, art reproduction, abridgment, conldensation, or any other

form in which a work may be recast, transformed, or adapted. A

work consisting of editorial revisions, annotations, elaborations,

or other modifications which, as a whole, represent an original

uwork of authorship. is a "derivative work."

A "device," "mnachine," or "process" is one now known or' later

developed.

To "display" a work m7eanls to show a copy of it, either directly

or by mlea)ns of a film, slide, television image, or anly other device

or process or, in7 the case of a motion picture or other audiovisual

woo k, to showO indlividual images nonsequentially.

A work is "fixed" in a tangible mediumn of expression when its

embodiment in a copy or phomiorecord, by or0 under the authority

of the author, is sufficiently permanenlt or stable to permit it to

be perceived, reproduced, or otherwoise comm unficated for a period

of more thatn trainsitory duration.. A work0 consisting of sounds,

imag/es, or both, that are being transmitted, is "fixed" for pur-

poses of thi.s title if a fixation of the zwork is being made simultane-

ously zwith its transnmission.

T'he term's "including" and "such as" are illustrative and not

lim.itati e.

A "joint work" is a work prepared by two or more authors

with the intention that their contributions be merged into insepa-

rable or interdependent parts of a unitary whole.

"Literary works" are ,works other than audio risual works.

expressed in words, qntmmbers, or other verbal or' lumerical sym,-

bol7 or ivdicia, regardless of the nature of the mnaterial objects,

sthcl, a.s books, periodicals, manuscripts, phonogecords, or filmn, in

)which they are emabodied.

"Motion picttures" are audiovisu6al works consisting of a series

of related images which. when. showo in succession, impact an

impression of motion, together with accompanying soul.ds, if any.
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To "perform" a work means to recite, render, play, dance, or

act it, either directly or by means of any device or process or, in

the case of a lmotion. pictture or other audiovisual work, to show its

images in any sequence or to 7nake the sounds accom77panying it

audible, and, in the case of a sound recording, to make audible

the sounds fixed in it.

"Phonlorecords" are material objects in which sounds other than

those accompanyin7g a motion pictzure or other audiovisual work,

are fixed by any nm.thod now known or later developed, and from7

which the sounds can, be perceived, reprodzuced, or otheroise co0n-

mul.nicated, either directly or with the aid of a imachine or device.

The term, "phnoorecords" includes the material object in whiceh

the sounds are first fixed.

"Pictorial, graphic, and sculptucral works" includre two-dimen-

sional and three-dimensional wu0arks of fine, graphic, and applied

art, photoglraphls, prints and art reprodtuctions. mnzaps, globes.

charts, plans, diagrams. andl m odels.

A "pseudonymous work" is a work on the copies or phono-

records, of which the aulthor is identified undcer a fictitious name.

"Ptblication" is the distribution of copies or photorecords of a

work to the ptublic by sale or other transfer of ownership, or by

rental, lease, or lending. The offering to distribute copies or

phonorecords to a grozup of persons for pltrposes of further dis-

tribeution. public performan ce. o~~ public display, constitutes

piub7icatioan. A public performance or0 display of a work does not

of itself constitqute publication.

To perform, or display a work "pmblicly" 7means:

(1) to perforn or disp7ay it at a place open to the public or

at avy place 2,where a substantial number' of persons outside

of a normal circ7c of a famnily and its social acqutaintances is

gathered;

(2) to transmit or otherwise coinmmunicate a performance

or display of the work to a place specified by clause (1) or to
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the public. by means of any device or process, whether the

wmiembers of the public capable of receiving the performance

or display receive it in the same place or in separate places

and at the samne time o07 at differe.nt times.

"Sound recordings" are works that result fromn the fixation of

a series of musical, spoken, or other sounds, but not including the

soundls accompanying a motion picture or other audiovisual work,

regardless of the nature of the material objects. such as disks,

tapes, or other phonorecords, in which they are embodied.

"State" includes the District of Columbia and the Common-

wealth of Puerto Rico, and any territories to which this title is

made applicable by anz act of Congress.

A "transfer of copyright ozwnership" is arn assignmen.t 7mort-

gage, exclusive license, or any other conveyance, alienation, or

hypothecatioln of a copyright or of any of the exclusive rights

compr7ised in a copyright, whether or not it is limlited in time or

place of effect. but not including a no2exclusive license.

A "transmission7 program" is a body of imaterial that, as an

agqregate, has been, produced for the sole purpose of trans77tission.

to the public in sequence and as a 6unit.

To "transmit" a perform7ance or display is to communicate it by

any device or process whereby ilmages or sounds are received

beyondl th.e place fron which they are sent.

The "United States," when used in, a geographical sense. co07-

prises the several States, the District of Columbia and the Com-

mon wealth of Puerto Rico, and the organized territories under

the j.trisdiction of the United States Governlment.

,A "useful article" is an7 article having an intrinsic utilitarian

function that is not merely to portray the appearance of the

article or to co:nuey infornmation. An article that is nor7mally a part

of a usefal article is considered a "useful article."

The author's "woidow" or "widower" is the author's surviving

spouse unledr the laiw of his domicile at the time of his death,

whether or not the spouse has later renarried.
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A "'work of the United States Government" is a work preparedt

by an officer o7 employee of the United States Golermnet7 as part

of his official duties.

A "work made for hire" is:

(1) a work prepared by an employee within? the scope of

his employment; or

(2) a work specially ordered or covmmissioned fo' use as

a contributio77 to a collective work, as a part of a motion pic-

turce or other audiovisual work, as a translation, as a supple-

mentary 9work, as a compilation, as an instructional text, as

a test, as ansmwer material for a test, as a photographic or

other portrait of one or more persons, or' as an7 atlas, if the

parties expressly agr'ee in a written i1st'rumenlt signed by

them that the wolrk shall be considered a work made for hire.

A "supp7leventavy work" is a work prepared for publication1

as a secondary adjunct to a work by ano70ther aeuthor fo7r the

purpose of iltrocilcing, concludig, illustrating, explainig,

revising, comn.72enting ?upo?, or assisting in the uise of the other

work, sutch as .forewords, afterwords, pictoria7 illustratio7ns,

maps, charts, tables, editorial notes, mnusical ar'rangements,

answer. material for tests, bibliographies, appendixes, and

indexes. An "instructional text" is a literary, pictorial, or

graphic work prepared for' publication with the pzlrpose of

use in systematic instructional activities.

§ 102. Subject matter of copyright: In general

(a) Copyright protection subsists, in accorcdalnce with this title, in

original 9works of aulthorship fixed in any ta7ngible imediulam of expres-

sion, o0w knowln or later developed, from which they can be perceived,

reproduced, o2' otherwise com7muicated, either directly or0 with the aid

of a machine or device. IVorks of autho'ship iclude the following

categories .

(1) literary works;

(2) mlusical works, ine7ltding ay accopanyi'lg words;
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(3) dramatic qcorks. ich7ldinTg any accompaying 7?music;

(4) pa.ntomimes and ch oleograph ic works;

(5) pictorial, grap]hic, and scelptural works;

(6) motionl pictures and otlher audiovisualZ wvorks;

(7) sotun7d recordings.

(b) In no case does copyright protection? for an original wcork of

authorship extend to any idea, plan,, pr)ocedure, process, system,

method of operation, concept, principle, o' discovery, reCgardless of the

form itn ?(!which it is described, expl7(ained,, i77llstriatefl, or embodied in

such work.

§ 103. Subject matter of copyright: Compilations and derivative

works

(a) The subject matter of copyright as specified by section 102 in-

eludes compilations and derivative works, but protection for a work

employing pre-existing material in which copyright subsists does not

extend to mcy part of the work in which such material has been used

unlawfully.

(b) The copyright in a compilation or derivative work extends

only to the material contributed by the author of such work, as dis:

tinguished from the prre-existing material emnployed in the work,

and does not imply any exclusive right in? the pre-existing nzmaterial.

The copyright in such work is indepenzdent of, and does not affect

or enlarge the scope, duration, ownership, or subsistence of, any copy-

right protection in the pre-existing material.

§ 104. Subject matter of copyright: National origin

(a) UNPUBLISIED WoRKs.--The works specified by sections 102 and

103, while unpublished, are subject to protection under this title with-

out regard to the nationality or domicile of the author.

(b) PUBLISHED WoRKs.-The works specified by sections 102 and

103, when paublished, are subject to protection under this title if-

(1) on the date of first publication, one or more of the authors

is a national or domiciliary of the United States, or is a national,
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domiciliary, or sovereign authority of a foreign nation that is a

party to a copyright treaty to which the United States is also a

party; or

(2) the work is first published in the United States or in a for-

eign nation that, on the date of first pu7blication, is a party to the

Universal Copyr-ight Convvention of 1952; or07

(3) the work is first publishled by the United Nations or any

of its specialized agencies. or by the Organization of American

States; or

(4) the work comes within the scope of a Presidential procla-

mation. WVhenever the President findcs that a particular foreign

nation extends, to works by authors who are nationals or domicili-

aries of the United States or to works that are first published in

the United States, copyright protection on substantially the same

basis as that on which the foreign nation extends protection to

works of its own nationals and dowmiciliaries and works first pub-

lished in that nation., he may by proclanzmation extend protection

under this title to works of which one or more of the authors is,

on the date of first pztblication,, a natio7la7. do7ieiliary, or sov-

ereign authority of that nation, or which was first published in

that ngation. The, President may revise, suspel. or revokec anly

sltch proc7lam7ation o7' ivmpose any conditions orl I;Uvitations on7

protection untder a p7roc lrm ationl.

(c) The expropriation, by a govereinelta7 organizatioqn of a for-

eign co7nltry, of a copyright. o' the right to secltre a copyright, o)r

any right comprlsed in a copylright, or any right in a wo7'rk for whilch

copyright 7ay be' secu tred. or' t ran trasfer of a col)yright or of an7/ stch

right, or the powler to attthorize any use of the woork thereunlder, from,

the authors o)r copyright owqoer, to a gover7nmental agency of a for.eign7

country pur.jsu·ant to any law, dlecree, regldation, order or other action

of the govermnment effecting o; reeqtlirbiqg such tran2sfer, shall qot be

given effect for the pulrposes of th is title.
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§ 105. Subject matter of copyright: United States Government

works

Copyright protection under this title is not avai7able for any work

of the 7United States Govern77ent, but the U7nited States Govern7ent

is not precluded from. receiving -and holding copyrights transferred

to it by assignment, bequest, or otherwise.

§ 106. Exclusive rights in copyrighted works

Subject to sections 107 through 117. the ownler of copyright under

this title has the exclusive rights to do and to authorize any of the

following:

(1) to reproduce the copyrighted 'work in copies or phono-

records;

(2) to prepare derivative works based Iupon the copyrighted

work;

(3) to distribulte copies or phonorecords of the copyrighted

worlk to the public by sale or other transfer of owtnershlip, or by

rental, lease, or lending;

(4) in the case of literary, musical, dramatic, ansd choreographic

wolrks. panmto7mimes, 7motion picturcs and other audio isual w7orks,

and sound recordings: to pei)fo27m the copyrighted work publicly;

(5) in the case of literaw(ry, mvusical, dra77matic ac7d choreographic

works, pantomi7mes, anld pictoiial, graphic, or sculptural works,

including the individual images of a motion, picture or other

audiovisual work, to display the copyrighted work plublicly.

§ 107. Limitations on exclusive rights: Fair use

Nothwithstanding the provisions of section 106, the fair tuse of a

copyrighted work, including such use by reproduction in copies or

phonorecords or by any other means specified by that section, for pur-

poses such as criticism, conimment. neows reporting, teaching, scholar-

ship, or research, is not an infrilgement of copyright. In determ7iniig

whether the use made of a work in any particular case is a fair use

the factors to be considered shall include:

(1) the puzrpose and character of the use;



(2) the nature of the copyrighted work;

(3) the avmount and substantiality of the portion used in re-

lation to the copyrigh ted work as a whole; and

(4) the effect of the use upon the potential market for or value

of the copyrighted work.

§ 108. Limitations on exclusive rights: Reproduction by libraries

and archives

(a) Notwithstanding the provisions of section 106, it is not an in-

fringemenlt of copyright for a library or archives, or any of its em-

ployees acting within the scope of their employmeqnt, to reproduce no

more than, one copy or phonorecord of a work, or distribute such copy

or phonorecord, under the conditions specified by this section, if:

(1) The reproduction or distribution is made without any pur-

pose of direct or indirect commercial advantage; andcl

(2) The collections of the library or archives are (i) open to the

public, or (ii) available not only to researchers affiliated with the

library or archives or with the institution of which it is a part, but

also to other persons doin.g research in a specialized field,

(3) The reproduction or distribution of the work includes a

notice of copyright.

(b) The rights of reproduction and distribution under this section

apply to a copy or phonorecord of an unpublished work duplicated in

facsimile form solely for purposes of preservation and security or for

deposit for research use in another library or archives of the type de-

scribed by clause (2) of subsection (a), if the copy or phonorecord

reproduced is current7ly in the collections of the library or archives.

(c) The right of reprodulction uvnde7r this section applies to a copy

or phonorecord of a published work duplicated in facsimile form solely

for the purpose of replacement of .a copy or phonorecord that is dam-

aged, deteriorating, lost, or stolen, if the library or archives has, after

a reasonable effort, determined that an unused replacement cannot be

obtained at a fair price.

(d) The rights of reproduction and distribution under this section
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apply to a copy, made from the collection of a library or archives

where the user· makes his request or from that of another library or

archives, of io more thal. one article or other contribution to a copy-

righted collection or periodical issue, or to a copy or phonlorecord of a

small part of any othe;r copyrighted work, if:

(1) The copy becomnes the property of the user, and the library

or archives has had no notice that the copy would be used for any

purpose othe)r tha7n private study, scholarship, or research; and

(2) The library or archives displays prominently, at the place

wheere orders are accepted, and includes on its o)rder form, a warnz-

ing of copyright in accordanvce with requiremenets that the Reg-

ister of Copyrights shall prescribe by regulation..

(e) The rights of reproduction and distribution1 under this section

apply to the entire work, or to a substaintial part of it, nzade from7 the

collection of a library or archives where the user makes his request or

from that of another library or arechives, if the library or archives has

first determined, on7 the basis of a reasonable investigation that a copy

or phoowrecord of the copyrighted work cannmot be obtained at a fair

price, if:

(1) The copy becomes the prloperty of the user, and the library

or archives has had no notice that the copy wotuld be used for any

purpose other tha7i. private study, scholarship. or research; and

(2) The library or archives displays prominently, at the place

whesre orderls are accepted. and invcludes on, its or~der formn, .a warn-

ing of copyright in accordanice with requirements that the Register

of Copyrigh ts shall prescribe by regulation.

(f) Nothilg in. thi.¥ sectioln-

(1) .slall be constued to impose liability for copyright in-

.f ringe7 2ent ,upon? a libcrary oir archives or-its cemployces for the unz-

super'cised u..e of reproducing equipment located ol. its premises,

pr)ovided that such equipment displays a notice that the ??7aking

of a copy may be subject to the copyright law;

(2) excuses a per7son wtho uses such reproducing equipment or
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who requests a copy under subsection (d) fromn liability for copy-

right infringement for any such act, or for any later use of such

copy, if it exceeds fair use as provided by section 107;

(3) 'en any way affects the right of fair use as provided by sec-

tion 107, or any contractual obligations assumed at any time by

the library or archives when it obtained a copy or phonorecord of

a work in its collections.

(g) The rights of reproduction and distribution under this section

extend to the isolated and unrelated reproduction or distribution of a

single copy or phonorecord of the samne material on separate occasions,

but do not extend to cases where the library or archives, or its em-

ployee:

(1) is aware or has substantial reason to believe that it is en-
gaging in the r elated or concerted reproduction or distribution of

multiple copies or phovorecords of-the same material, whether

made oln. one occasion or over a period of time, and whether in.

tended for aggregate use by one or more individuals or for sep-

arate use by the individual mnembers of a group; or

(2) engages in the systematic reproduction or distribution of

single or bmultiple copies or phonorecords of material described

in subsection (d).

(h) The rights of reproduction and distribution under this section

do not apply to a musical work, a pictorial, graphic or sculptural work,

or a motion, picture or other audio-visual work, except that no such
limitation shall apply with respect to rights granted by subsections

(b) a.nd (c).

§ 109. Limitations on exclusive rights: Effect of transfer of par-

ticular copy or phonerecord

(a) NTotuiths.ta7ding the provisions of section 106(3), the owner of

a particular, copy or phonorecord lawfully made under this title, or any

peirson autho)rized.by hitm, is entitled, without the authority of the

copyyright owner', to sell o)r otherwise dispose of the possession of that

copy or phonorecolrd.
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(b) Notloithstandinhg the provisions of section 106(5), the owner

of a particular copy lawfully made iunder this title, or any person

authorized by himt, is entitled, without the authority of the copyright

otower, to display that copy publicly, either directly or by the projec-

tion. of no more than one image at a time, to viewers present at the

place where the copy is located.

(c) The privileges prescribed by subsections (a) and (b) do o10t,

unless authorized by the copyright owner, extend to any person who

has acquired possession of the copy or phonorecord fromn the copy-

right owner, by rental, lease, loan, or otherwise, without acquiring

ownership of it.

110. Limitations on exclusive rights: Exemption of certain per-

formances and displays

Notwithstanding the provisions of section 106, the following are not

infringements of copyright:

(1) performance or display of a work by instructors or pupils

in the course of face-to-face teaching activities of a nonprofit

educational institution, in a classroom or similar place devoted

to instruction, unless, in the case of a motion picture or other

audiovisual work, the pelrformnance, o07 the display of individual

images, is given by means of a copy that was not lawfully made

under this title and that the person responsible for the perfornm-

ance knew or hadl reason to believe was not lawfully made;

(2) performance of a nondramatic literary or 9musical work or

of a sound recording, or display of a work, by or' in the cour'se of

a transmission, if:

(A) the perfo7rmance or display is a regular part of the

systematic instructional activities of a governmental body or

a nonprofit educational institution; and

(B) the performance or display is directly related and of

material assistance to the teaching content of the transmis-

sion; and

(C) the transmission is made primarily for:
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(i) reception in classrooms or similar places niormally

devoted to instruction, or

(ii) reception by persons to whom, the transmissionl is

directed because their disabilities or other special circum-

stances prevent their attendalnce i classrooms or simnilar

places normally devoted to instruction, or

(iii) reception by officers or employees of govelmrnen-

tal bodies as a part of their official duties or employ-

m.ent;

(3) performance of a nonldramatic literary or smusical work

or of a dramatico-musical work of a religious nature, or of a sound

recording, or display of a work, in the course of services at a place

of worship or other religious assemnbly,

(4) per forma1Ce of a nooldramnatic literary or mntsical work or

of a souad r1cordinPg, othlterw(ise tHian. i1n a. t'rainsmissionh to the plb-

7ic without any purpose of f direct or indirect commercial advan-

tage anl withtout payment of any fee or other compensation for

the performanla ce to anly of its performerss, prooters. 0o or oga-

'i[zers, if:

(A4) there is no direct or indirect admission charge, or

(N) the proeeeds. after deducting the sreasonable costs of

producin.g the perfor'mance, are 'used exlt7sirely for edulca-

tional, religious, or' chlaritable purposes antl not for private

finarncial gain, except where the copyright owner has served

nzotice of his objections to the performanice under the follow.-

ing conditions:

(i) T'he notice shall be in writing and signed by the

copyright owner orl his duly authorized agelt; and

(ii) The notice shall be served on the personz responz-

sible foir the performance at least seven days before the

date of the performance, and shall state the reasons for

his objectionts; and
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(iii) The notice shall comply, in form, content, and

marnnler of service, with requiremenlts that the Register

of Copyrights shall prescribe by regulation;

(5) commun ication of a transimission embodying a perforwmance

07' display of a work by the public reception of the transmission

on a sivgle receiving apparatus of a kind commonly used in pri-

vate homes, unless:

(A) a direct charge is made to see o07 hear the transmis-

sion; or

(B) the transmission thus received is further transmitted

to the public;

(6) performance of a nondramatic musical work or of a sound

Recording in the course of an annual agricultural or horticultural

fair or exhibition conducted by a governmental body or a non-

profit agricultural or horticultural organization;

(7) performanlce of a nonndram7atic musical twork or of a sound

recordilng by a velding establishment open to the public at large

without any direct or indirect admission charge, where the sole

purpose of the performance is to promote the retail sale of copies

or phonorecords of the work antd the performnance is not trans.

mitted beyond the place ?chere the establishment is located.

§ 111. Limitations on exclusive rights: Secondary transmissions

(a) CERTAIN SECONDARY TRANSMISSIONS EXEMPTED.-The second-

ary transmission of a primary transmissioil embodying a performrance

or display of a work is not an infringement of copyright if:

(1) the secondary transmission is not made by a cable system,

and consists entirely of the relaying, by the management of a

hotel, apartmenzt house, or' similar establishment, of signals tranes-

mitted by a broadcast station licen/sed by the Federal Commzunica-

tions Commnission?, qwithin the local sero:ice area of such station, to

the private lodgings of guests or residents of such establishment,

and no direct charge is made to see or hear the secondary tra)ns-'

mission; or
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(2) the secondary transmission is made solely for the pzUrpose

and under the conditioJns specified by clause (2) of section 110; or

(3) the secondary transmission is made by a com7mon, contract,

or special carrier vwho has no direct or indirect control over the

conteqnt or selection of the primary transmission or over the par-

ticular recipielnts of the secondary transmission, a7nd whose ac-

tivities 7with respect to the secondary trans7mission consist solely of

providing wiir es, cables, or other communicatiotns chan17ls for the

·lse of others: Provided. T'lat the provisios of this clause extend

only to the activities of said carrier wcith respect to seconcdary

transmissio7s and do not exemnpt from liability the activities of

others wOith respect to thei7 o0w. prim77ary or secondary tra7ns7is-

sionz; 7or

(4) the secondary transmissionl is not made by a cable system but

is made by a gov-ernmental body, or other nonprofit organ7ization,

without any purpose of direct or indirect commercial advavtage,

ald without charge to the recipients of the secon7dary transmission

other thatn? assessments necessary to defray the actual and reasons-

able costs of naintai7ning and operating the serondary transmis-

sion service.

(b) SECONDARY TRANSMISSION OF PRIMARY TRANSIflSSIO.N TO CON-

TROLLED GROUP.-NotwithStanding the provisions of subsections' (a)

and (c), the secondary transmission to the public of a pyrinmary tranls-

mission. e7lbodying a performa1ce or display of a work is actionable as

an act of infringemlzent utnder section? 501, and is fully subject to the

remedies provided by sectiotns 502 through 506. if the primary trans-

mission. is not made for reception by the public at large but is con-

trolled a7d limited to reception? by particular mgnembers of the putblic.

(C) SECONDARY TRANSMISSIONS BY CABLE SYSTEMS.-

(1) Subject to the provisionst of clause (2) of this subsection, see-

oncdary transmlissions to the public by a cable system, of a. prima. ry

transmission made by a broadcast station* lice7sed by the Federal (C0n.-

m)ZUnlicalti;o0s C0U7ommission and embodyincg a performance or display of a

35-897 0 - 74 - 2
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work shall be subject to compulsory licensing upon compliance qwith

the requirements of subsectio'n (d) in the following cases:

(A) Where the signals comprising the primary transmission

are exclusively aural and the secondary trasnnission is per-

missible under the rules, regulations or authorizations of the

Federal Communications Commission; or

(B) Where the community of the cable system is in whole or in

part within the local serzvice area of the primary transmitter; or

(C) Where the carriage of the signals comprising the second-

ary transmission is permissible under the rules, regulations or

authorizations of the Federal Comnmunications Commission.

(2) Notwithstanding the provisions of clause (1) of this subsection,

the secondary transmission to the public by a cable system of a primary

transmissio; nmade by a broadcast station licensed by the Federal

Communications Commission and embodying a performance or dis-

play of a work is actionable as an act of infringement under section

501, and is fully subject to the remedies provided by sections 502

through 506. in the followin7g cases:

(A) Where the carriage of the signals comprising the secondary

transmission is not permissible under the rules, regulations or

authorizations of the Federal Commrunications Commnzission; or

(B) Where the cable system, at least one onwnth before the date

of the secondary transmission, has not recorded the notice speci-

fied by subsection (d).

(d) COMPULSORY LICENSE FOR SECONDARY TRANSMISSIONS BY CABLE

SYSTEMS.-

(1) For any secondary transmission to be subject to compulsory

licensing under subsection. (c), the cable system shall at least one month

before the date of the secondary transmission or within 30 days after

the enactment of this Act, whichever date is later. record in the Copy-

right Office, a notice including a statement of the identity and address

of the person who owns or operates the secondary transmission service

or has power to exercise primary control over it together with the vanme



19

and location of the primary transmitter, or primary trasmnitters, and

thereafter, from time to time, such further infoormation as the Register

of Copyrights shall prescribe by regulation to carry out the p.trposes

of this clause.

(2) A cable system rowhose secondary transmissions have been subject

to compulsory licensing under subsection (c) shall. during the nmonths

of January, April, Jutly. and October, deposit with the Register of

Copyrights, in accordance with requirements that the Register shall

prescribe by regulation-

(A) A statement of accotlzt, covering the three monlths next

preceding, specifying the numnber of channels on which the cable

system, made secondary transmissions to its subscribers, the names

and locations of all primary transmitters wohose transmissions

were further transmitted by the cable system. the total number

of subscribers to the cable system. and the gross amounts paid to

the cable system irrespectice of source and separate statements of

the gross revernues paid to the cable system for advertisilg, leased

channels. and cable-casting for which a per-program. or per-

channel charge is made and by subscribers for the basic service of

providing secondary transmissions of primary broadcast trans-

mnitters; and

(1) A total royalty fee for the period covered by the state-

meint, compltted on. the basis of specified per'centages of the gross

receipts from subscribers to the cable service during said period

for the basic service of providing secondary transmissionls of

primary broadcast transmitters, as follows:

(i) 1/2 percent of any gross receipts up to $40,000;

(ii) 1 percent of any gross receipts totalling more than

$40,000 but not more than $80.0000;

(iii) 11/2 percent of any gross receipts totalling more than

$80.000. but not m ore than $120.090;

(iv) 2 percent of any gross receipts totalling more than

$120.090. but not more than $160,000; and
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(v) 21/2 percent of any gross receipts totalling more than

$160.000.

(3) The ?royalty fees thus deposited shall be distributed in accord-

ance with the following procedures:

(A) During the month of July in each year, every person claiming

to be entitled to compulsory license fees for secondary transmissions

made dluring the preceding twelve-month period shall file a claim

with the Register of Copyrights, in accordance with requirements that

the Register shall prescribe by regulation. Notwithstanding any pro-

visions of the antitrust laws (as designated in section I of the Act of

October 15, 1914, .38 Stat. 730, Title 15 U.S.C. section 12, and any

amendments of such laws), for purposes of this clause any claimants

may agree among themselves as to the proportionate division of com-

pulsory licensing fees among them, may lump their claims together

and file them jointly or as a single claim, or may designate a common

agent to receive payment on their behalf.

(B) After the first day of August of each year, the Register of

Copyrights shall determine whether ther' exists a controversy concern-

ing the statement of account or the distribution of royalty fees. If he

determines that no such controversy exists. he shall, after deducting

his reasonable administrative costs under this section, distribute such

fees to the copyright owncers entitled, or to their designated agents.

If he finds the existence of a controversy he shall certify to that fact

and proceed to constitute a panel of the Copyright Royalty Tribunal

in accordance with section 803. In such cases the reasonable adminis-

trative costs of the Register under this section shall be deducted prior

to distribution of the royalty fee by the tribunal.

(C) During the pendency of any proceeding under this subsection,

the Register of Copyrights or the Copyright Royalty Tribunal shall

?withhold from distribution an amount sufficielt to satisfy all claims

with respect to which a controversy exists, but shall have discretion

to proceed to distribute any amounts that are not in controversy.

(e) DEFINITIONS.-
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As used in this section, the following terms and their variant forms

mean7 the follow ing:

A "primary trawnsmission" is a transmission made to the public

by the trans7nittinq facility whose signals are beisng received and

further transmitted by the secosndary transmission servzice. regard-

less of where or when, the perfowrmance or display was first

transmitted.

A "secondary transsmission" is the further transmitting of 4t

primary transmlssion si7mlltaneotusly qwith the primay trans-

missionz or nono7simu ldtaneozesly ?with the primary tranlsmission if by

a "cable system" not located in. whole or in part within the boucd-

ary of the forty-eight contiguous States.

A "cable system" is a facility, located in any State, Territory,

Trust Territory or Possession that in whole or in part receives

signals transmsitted or prograrms broadcast by one or imore tele-

vision broadcast stations licecsed by the Federal Communnz ications

Commission and makes secondary transmissionls of such signals

or programs by wires, cables, or othe.r commu7niications channels

to su.bscribi~ng memnbers of the public wuho pay for such. service.

For purposes of determ7ining the royalty fee. under subsection

(d) (2) (B), two or more cable systems in. contiguous comnuzsti-

ties under common ownlership or coltrol or operating from,. one

headend shall be conlsidered as one system.

The "local service area of a prinary transmitter" comprises

the area in .whi7ch a television broadcast station is entitled to

insist upon its signal being retransmitted by a cable system

plursltant to the rules and regulations of the Federal Co7mmunica-

tionls Commission.

§ 112. Limitations on exclusive rights: Ephemeral recordings

(a) Notwithstanding the provisions of section, 106, and except in the

case of a motion ?picture or other audiovisual work, it is not an infringe-

ment of copyright fo.r a transmitting organization entitled to transmit

to the ?nub7ic a performance or displa?/ of a work. under a license or
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transfer of the copyrigh.t or under the limitationls on exclusive rights

in sound recordings specified by sections. 11- (a), to make no more than

one copy or phono:record of a particutlar trassmission program em-

bodying the performance or display, if-

(1) the copy or phonorecord is retained and used solely by the

tra~nsmitting organization that made it, a1nd no further copies or

phonorecords are reproduced f.om it; and

(2) the copy or phonorecord is used solely for the traminitting

organization's own transmissionr s within its local service area, o07

for p.curposes of archival preservation or security; and

(3) unless preserved exclu,sive7y for archival purposes. the copy

or phonorecord is destroyed witlhin six movths from7 the date the

transmission progqram was first tralsmitted to the public.

(b) Notwithstandinqg the provlisions of section 106, it is not an izn-

fringeinent of copyright for a glovernnmeintal body or other wno7profit

oryanization. entitled to trat-nsmit a performnmce or display of a wor'k,

utnder section. 110(2) or under the limitatio7ns on excctsive .?ights in

sound ,recordings specified by section. 11(a), to ma7ke no more than

thirty copies or phonorecofds of a particular trnansmission program

embodying the performance or display, if-

(1) no further copies or phonorecords are reproduced from the

copies or phonorecords made under this clause; and

(2) except for one copy or phonorecord that may be preserved

exclusively for archival purposes. the copies o07 phonorecords are

destroyed within seven years from the date the transmnission pro-

gqram as first transmitted to the public.

(c) Notiwithstandling the provisions of section 106, it is not an in-

fring.ement of copyright for a governmnetal body or other nonprofit

organization to make for distribiutio no more than one copy or phono-

record for each transmitting organization specified in clause (2) of this

subsection of a particular transmission program emnbodying a perform-

ance of a nondramatic musical twork of a religious nature, or of a sound

recording of such. a musical work, if-
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(1) there is no direct or indirect charge for making or dis-

tributing any such copies or phonorecords; and

(2) none of such copies or phonorecords is used for any per-

formance other than a single transmission to the public by a trans-

mnitting organization envtitled to transmait to the public a perfo,0n.-

ance of the work undler a license or transfer of the copyright;

and

(3) except for one copy or phonorecord that nmay be preserved

erclusively for archival purposes, the copies or phonorecords are

all destroyed within one year fromn the date the transmission pro-

g.ram was first traismitted to the pab7ic.

(d) The transmission progravm, embodied in a copy or phonorecord

made ?undcer this section is not subject to protection as a derivative

work under this title except with. the express consent of the oowners of

copyright in the pre-existin.g works employed in the program.

§ 113. Scope of exclusive rights in pictorial, graphic, and sculp-

tural works

(a) ?Subject to the prorisioins of clauises (1) and (2) of this sub-

section, the exclutsive right to reproduce a copyrighted pictorial,

graphic, o07 scui7ptural work i? copies under section 106 includes the

right to reproduce the work in or on any k'in7d of article, w hether use-

ful or otherwitise.

(1) This titlc. does not afford, to the owcner of copyright in a

qcork that portrays a Iiseful article as such, any greater or lesser

'rights with. respect to the mnakin.g, distriblution, or display of the

useful article so portrayed than those afforded to such woorcks

under the lair, ,whether title 17 of the common. law or statutes of a

State, in ('ffect on December 31. 1974, as held )applicable and con-

struced by a court in an action bro9ught mulder this title.

(2) In the case of a work lawfully reproduced in useful articles

that have been offered for sale or other distribution to the public,

copyright does not include any right to prerent the mnaking, dis-

tribution. or display of pictures or photographs of such articles
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in connection wCith a(dvertiseiments or cozmmnentaries ?related to the

distribittionl or display of such articles, or in, connection wivth newos

reports.

(b) When a picto-rial, graphic, orl sculptulral work in which] copy-

right subsists under tihis title its vtilized in an original ornameletal

design of ac useflc ar'ticle, by the copyright propirietor or under acn

empress license fronm hiln, the design, shall be eligible fo)r protection

under the provisions of title III of this Act.

(c) P'rotection utnder, this title of a work- in which copy)right subsists

shall terminate witlh respect to its utilization in uisefutl articles wheln-

cever the copyright pr'oprietor has obtained registration of an orla-

'mental design of a usefull article embodying said vwork under, the pro-

risions of title I/I of this Act. Uldess and until the copyright n'o-

priietor has obtained stch registration, the copyright pictorial, g raphic,

or sculptural work shall continute in all respects to be covered by and

subject to the p'otection affolded by the copyright subsisting unoder

this title. Nothing in this section shall be deemed to create any addi-

tional rights or protection under' this title.

(d) Nothing in this section shall affect any right or remedy held

by any person untder this title inl a work iLwhich copyright was sub-

sisting on the effectire date of title III of this Act, or woith respect to

rany utilization. of a copyrighted work other than in. the design of a

useful article.

§ 114. Scope of exclusive rights in sound recordings

(a) LIMITATIONS ON ExCLUSIVE RIGHTS.-The exclusive rights of

the owoler of copyright in, a soured recording arce limited to the rights

specified by clauses (1), (3), alnd (4) of section 106. The exclusive

righ ts of the owner of copyright in a sound recording to r eproduce and

pearform it are limited to the rights to duplicate the sound recording

in, the for'm of phonorecords or copies of audiovisual works that

directly or indirectly recapture the actual sounds fimed in the record-

ing, and to perform those actual sounds. These rights do not extend

to the making or duplication of another sound recording that is an
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ilndependent fixationz of other sounds, or to the performance of other

sounlds, even though such sounds imitate or simulate those in the copy-

righted sound recording.

(b) PERFORMANCE RIGHTS DISTINCT.-The exclusive right to per-

form publicly, by means of a phonorecord, a copyrighted literary,

musical, or dramatic work, and the rexclusive right to perfo7rn publicly

a copy'ighted sound recording, arc separate and independent rights

utnder this title.

(C) COMPULSORY LICENSE FOR PUBLIC PERFORMANCE OF SOUND

RECORDINGS.-

(1) Subject to the provisions of sections 111 and 116, the public

performance of a sound reco'-ling is subject to compulsory licens-

ing under the conditions specified by this subsection, if phono-

records of it have been distributed to the public under the

authority of the copy7right ownear.

(2) A ny person who wishes to obtain a compulsory license under

this subsection shall fulfill the following requirements :

(A) HFe shall at least oze month before the public perform-

ance indl thereafter at intervals and in accordance with re-

quirem7ents that the Register of Copyrights shall prescribe

by regulation, record in the Copyright Office a notice stating

his identity and address and declaring his intention to obtain

a compulsory license under this subsection;

(B) Deposit with the ]R'egister of Copyrights, at annual

intervals in accordance ocith requirements that the Register

of Copyrights shall prescribe by regulation, a statement of

account and a total royalty fee for the period covered by the

statement, based on, the royalty rates specified by clause (4).

(3) In the absence of a negotiated licen-se, failure to record the

notice, file the statement, or de*posit the royalty fee prescribed

by clause (2) render's the public performnace of a sondcl record-

ing actiovnable as an act of infringement under section 501 a'nd

fully subject to the remnedies provided by sections .502 through
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505, but not including the crivminal remedies provided by section

506.

(4) The annual royalty fees under this subsection may, at the

user's option, be computed on either a blanket or a prorated basis.

Although a negotiated license may be substituted for the compul-

so)'y license prescribed by this subsection, in. no case shall the

negotiated rate arount to less than the applicable rate provided

by this clause. The following rates shall be applicable:

(A ) For a radio or television broadcast station licensed by

the Federal Communications Commission, the royalty rate

shall be as follows:

(i) in the case of a broadcast station with gross receipts

from its advertising sponsors of more than $25,000 but

less than $100,000 a year, the yearly per formance royalty

payment shall be $250; or

(ii) in the case of a broadcast station with gross receipts

from its advertising sponsors of more than $100,000 but

less than $200,000 a year, the yearly performance royalty

shall be $750; or

(iii) in the case of a broadcast station with gross re-

ceipts from its advertising sponsors of more than $200,000

a year, the blanket rate shall be one percent of the net

r eceipts from advertising sponsors during the applicable

period. The alternative prorated rate is a fraction of one

percent of such net receipts, based on a calculation made

in accordance with a standard fonrmula that the Register

of Copyrights shall prescribe by regulation, taking into

account the amvount of the station's cosnmnercial time de-

voted to playing copyrighted sound r ecordings and

whether the station is a radio or television broadcaster.

(B) Subject to section 111, for background music services

and other transsmitters of performances of sound recordings

the blanket rate is 2 percent of the gross receipts from sub-

scribers or others who pay to receive the transmission during
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the applicable period. The alternative prorated rate is a frac-

tion of 2 percent of such (Jross receipts, based on a ca7culation

made in accordance with a standard formiula that the Register

of Copiyrghts shall prcseriibe by regdlation, taking into ac-

count the proportion of time de voted to m usical perfor7mances

by the transmitter during/ the applicatble period, and the ex-

tent to which the translmitter is also the owlner of copyright

in the soumd recordings jperformed (tlring said period.

(C) For an operator of coin?-operatedl phonorecord players,

as that term is defined by section 116 . and for a cable system,

as that term is defined by section 111. the compulsory licensing

rates shall be governed exclusively by those respectire sec-

tions, and not by this susrertion.

(D) For all other user.s not otherwise exempted, the b7aket

rate is $25 per year for each locatio,, at which copyrighted

sound recordings are pe formed. 7'The alternative prorated

rate shall be based on the number of separate perfo),mavces

of such works during the year avl, in accordance with a

standard formula that the Register of Copyrights shall pre-

scribe by regulation. shall vot exceed $.5 per day of utse.

(d) EXEMPTIONs.-In addition to users exempted from liability by

section 110 or subject to the prio- isions of scctionz 111 or 116, any

person who publicly performms a copyrighted sound recoreding and who

would otherwise be subject to litbility for such performance is ez-

enmpted from liability for infribtgement and from the compulsory

licensing requirements of this section, during the applicable annual

period, if-

(1) In the case of a broadcast statiocw, its gross receipts from

advertising sponsors were less than $25,000; or

(2) In the case of a background music service or other transmit-

ter of performances of sound1 recordings, its gross receipts from

subscribers or others who pay to receive the transmission were less

than $10,000.
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(e) DISTRIBUTION OF ROYALTIES.-

(1) During the month of September in each year, every person

claimning to be entitled to compulsory license fees under this sec-

tion for performances daring the preceding twelve-month period

shall file a claim with the Register of Copyrights, in accordance

with requirements that the Register shall prescribe by regulation.

Such claim shall include an agreement to accept as final, except as

provided in section 809 of this title, the determination of the Copy-

right Royalty Tribunal in any controversy concerning the distri-

bution of royalty fees deposited under subclause (B) of subsection

(c) (2) of this section to which the claimant is a party. Notwith-

standing any provisions of the antitrust laws (the Act of Oc-

tober 15, 1914, 38 Stat. 730, and any amendments of any such

laws), for purposes of this subsection any claimants may agree

among themselves as to the proportionate division of compulsory

licensing fees among them, may lump their claims together and

file them jointly or as a single claim, or may designate a common

agent to receive payment on their behalf..

(2) After the first day of October of each year, the Register of

Copyrights shall determine whether there exists a controversy con-

cerning the distribution of royalty fees deposited under subclause

(B) of subsection (c) (2). If he determines that no such contro-

versy exists, he shall, after deducting his reasonable administra-

tive costs under this section, distribute such fees to the copyright

owners and performers entitled, or to their designated agents.

If he finds that such a controversy exists he shall certify to that

fact and proceed to constitute a panel of the Copyright Royalty

Tribunal in accordance with section 803. In such cases the reason-

able administrative costs of the Register under this section shall be

deducted prior to distribution of the royalty fee by the tribunal.

(3) For the purposes of this section-

(A) One half of all royalties to be distributed shall be paid

to the copyright owners, and the other half shall be paid to
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the performers, of the sound recordings for which claims have

been made under clause (1); and

(B) During the pendency of any proceeding under this

section, the Register of Copyrights or the Copyright Royalty

Tribunal shall withhold from distribution an amount suffi-

cient to satisfy all claims with respect to which a controversy

exists, but shall have discretion to proceed to distribute any

amounts that are not in controversy.

(f) RELATION TO OTHER SECTIONS.-The public performance of

sound recordings by means of secondary transmissions and coin-oper-

ated pholorecord players is governed by sections 111 and 116, respec-

tively, and not by this section, except that there shall be an equal

distribution of royalty fees for such public performzances between

copyright owners and performers as provided by subsection (e) (3) (A )

of this section.

(g) DEFINITIONs.-As used in this section, the following terms and

their variant forms mean the follo wing:

(1) "Commercial time" is any transniission program, the time

for which is paid for by a commercial sponsor, or any transmis-

sion program that is interrul)ped by a spot commercial announce-

ment at intervals of less than7 fourteen and one-half minutes.

(2) "Performers" are musicians, singers, conductors, actors,

narrators, and others whose performance of a literary, musical.

or dramatic work is embodied in a sound recording.

(3) "Net receipts from advertising sponsors" constitute gross

receipts from7 advertiSig spo)nsors less a/y commis?nisions paid by a

radio station to advertising agencies.

§ 115. Scope of exclusive rights in nondramatic musical works:

Compulsory license for making and distributing phono-

records

In the case of nondramnatic musical works, the exclusive rights pro-

vided by clauses (1) and (3) of section 106, to vmakce al( to distribute

phoorecords of such ,works, are subject to compul7sory licc?si)ng unmder

the conditions specified by this section.
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(a) AVAILABILITY AND SCOPE OF COMPULSORY LICENSE.-

(1) When phonorecords of a nondranatic 'musical work have

been distributed to the public ulder the autlhority of the copyright

owoner, any other person may, by com1nplying with the provrisions

of this section, obtain a compulsory license to make and distribute

phonorecords of the work. A person may obtain a compulsory

license only -f his prnimary purpose in makinlg phonorecords is to

distribute them to the public for private use. A person may not

obtain a compulsory 7icense for use of the work in the duplication

of a sound recording made by another.

(2) A cozmpullsory license includes the privilege of making a

musical ar'rangqevment of the work to the extent ~necessary to con-

form it to the style or nmanne) of interpretation of the perform-

ance involved, btut the arrangement shall not change the basic

melody or funlamentwal character of the work, and shall not be

subject to protection as a derivative wcork u1(lder this title, except

with the express consevnt of the copyright owner.

(b) NOTICE OF INTENTION TO OBTAIN COM£PULSORY LICENSE; DESIo-

NATION OF OWNER OF PERFORMANCE RIGHT.-

(1) Any person who wishes to obtain a comnpulsory license

under this section shall, before or ?oithin thirty dtays after making,

an d before distributing any phonorecords of the work, serve notice

of his intention to do so on the copyright ower. If the registra-

tion or other public records of the Copyright Office do not identify

the copyright ownwer and incluide anl address at which. notice can

be served o himn, it shall be sutffcient to file the notice of intention

in the Copyright Office. The notice shall comply, in? form, con-

tent, and maner of service, iwith requgirements that the Register

of Copyrights shall prescribe by regulation.

(2) If the copyright owner so requests in writing not later than

ten (lays after service or filing of the notice requiired by clause (1),

the person exercising the compulsory license shall designate, on2

a label orl container accompanyizng each phonorecord of the work

distributed by him, and in the form and manner that the Register
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of Copyrights shall prescribe by reglationt, the vname of the

copyright ow01er1 or his agelnt to whom7t royalties for public per-

formarnce of the work are to be paid.

(3) Failure to serve Z or file the notice required by clauise (1), or

to designate the name of the oner? or agent as required by cl7allse

(2), forecloses the possibility of a compiulsory licen7se and, in tlhe

absence of a negotiated license, renrders the w7aking and distribu-

tion of phonorecords actioable a-s acts of infri?,gezment uwsnder

section 501 a1nd fully su7bject to the re1medies provided by sectio1ns

502 through .506.

(C) ROYALTY PAYABLE UNDER COMPULSORY LICENSE.-

(1) To be eontitled to receive r'oyalties ctlder a compd1sory

license, the copyright owne'r must be identified in the registration

or other public records of the Copyr0ightt Offire. The otwner is

entitled to royalties for phlonorecords mvanufactured an1d dishuib-

·uted after he is so ideltified but he is 11ot cti;tled to recorev for

any phon orecords previoutsly 7lanufactured tand distributed.

(2) Except as provided by clause (1). the royalty uIndere a

compulsory license shall be ?payable fo' c(,'ely phtonoeror'd7 iarntu-

factulred and distributed it, accordance with the 7ieenCse. With

respect to each ?work em1)bodiCed in1 the phoYo0ecord. the royalty

shall be either three cents, or thr~ee quarter cent per minute of

playing time or fraction thereof, whichever amount is larger.

(3) Royalty payiments. shall be mwade on. or befo'e the tweftietlh

day of each m10on1th a.?nd shall inclutde all rwoyalties for the vmonth

n2ext preceding. Eacht motl.0ty payme?rt shall be accompan ic(ld

by a de(tailed stafemernt of acrcountt. whic7h shall be cer'tified by a

Certified Public Accouznqtant (nd con?/pl7 int form, content, and,(

man1er of certification, with, requ'irements that thl l Register of

Copyr~ights shall prescribe by regulation.

(4) If the copyright o?'ncr7 does not e('ceive thle mo?7tthly pay-

met and statemelnt of accoutif whe dcue, he mnay give wvritten

notice to the licensee that, wnless the default is remedied within

thirty clays from, the date of the notice, the co1mpul.sory 7iicen.se
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w7il be automatically terminnated. Such termination renlde),rs the

making an7d distribution of all phonorerords, fori which the 'O?/-

a7ty had not been paid, actionable as arts of in1fringemef funder'

section 501 and fully sulb.ject to the remedies pro1vided by se(tiomws

503 thI ough 506.

§ 116. Scope of exclusive rights in nondramatic musical works and

sound recordings: Public perf:'.a:arncces byq means of coin-

operated phonorecord player:

(a) LILVITATION ON EXCLUSIVE RrIGnr.-In the case of a non-

dlron aatirc mao(./i ua?,' cmhbod;ed in a( phoorceord, and in, the case(

of a s.ounr d recorldingi. the Iexu.i7;,e iigh!t wrtlr clau7r. (.m ) of sc.lionl

106 to perform. the work- pur7)li7cl/ 1/ n meat of a. coin-operat(ed phono-

'ccor7d p/,7/r' is 7ir, itrd a.s fo77o .'s:

(1) T'he 7prophito,r of the .st/abl7;..hmcnt in ,which. the public

pet'fora rnco tahk'-. p7ace is not liable for infri ingemcnt .with. re-

.lpect to such public pferforlnance uvnless :

(A) lhe is the operatoir of the phonorecord player; or

(1B) he1 refu.tses or fails, within one month. after 'receipt by

egisterted or' eertifield mall of a request, at a timne duri,.g

whic7h the certificate required by subuc7se (1) (C) of sub-

set/;on. (b) ;s not affxed/l to the phonorecord player, by the

copyiright ouwer,, to wtrake full7 disclosure, by registered or

cerftifd mai7l, of the idelitity of the operator of the phowo-

vrecord player'.

(2) The operator of the coijn-operated pahoor0ecord p7aye7r m?,ay

obtains, a conmpulsory 7icease to perform, the work publicly on that

phonoire.ord player' b.y filiny the application, affixing the certifi-

fate, and paying the royalties prolrided by subsection (b).

(b) RECORDATION OF COIN-OPERATED PIIONORECORD PLAYER, AF-

FIXATION OF CERTIFICATE, AND ROYALTY PAYABLE UNDER CO.MPPUL-

SORY LICENSE.-

(1) Any operato)r whuao iwishes to obtain, a compulsory liceinse

for the public perfonrmance of work.s on- a co;in-operated phoglo-
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'(ecoOdl playe'( ..hall fu7lfill the follol.inq req/rien e t.s:

(.A) Before or lf il/i.n on1e month after such performancies

ar'e nade ar a;lable on a pa)rtiullar' phonorceor)d player, and

duti?2qg the mofh, of Jamnuary in each succeediqg yea7' that

such, per'fo'rnaner.s arew made ava;lable in. that par'ticllar

phonorecorli player, he shall file in the Copyriqght Office, in?

laccotrdance with 7fequire mens' ]th.at the Ilegristei of Copyrighlts

s/dil l,,/'c.,7eibe by rec/ulation, an. application, containing the

1ramer (7 d, a(ldci.s.s of the opei'ato' of the plhonorercomrd player7

a,,,,l the mlnliufachtrer ad serial nrmber or1 other xpli7cit

ideltifi(ationt of the phoowrecrod play/ci, and in. addition to

the fee presc)r;bed by clauNl e (.) of s.etvio; 708(a), he .7hall

deposit ?with the legifster7 of Copyeights a rotya7ty fee for

the current calenda7r year of $8 for that particular phono-

record0 playcir. If such per'foirmanes a(nr 'made aiaiable ont a

par'tictlar phonor0ecord playler7 for' the first ti7me aftle' .July 1

of an/y /yea te t'e roy/alty fee to be deposited for the rC7emainder

of that year shall be $4.00.

(B) T;th;in twet?/ days of (,reeip? t of an. a/p7>lcaion7 ral an

roya7lty fee puatsis1/ to sb117(a.Ise (.A), the Pe;i.stejr o.f Cop)y-

ri;/1hts shal isste to the applicant a cerfifice for' thei pho'vo-

'record player.

(C) 01n7 o7) beforle il/arch 1 of the year? in 77hich the certifi-

cate prescribed by sutbelause (B) of this claltse is issued, or

within ten days after the date of issue of the certificate, the

operator shall affix to the particular phonorecord player, in a

positionz where it can be readily exzamnined by the pucblic, the

certificate, issued by the [Register of Copyrights _cunder stub-

clause (B), of the latest application maade by him umlder sltb-

clause (A) of this clause owith respect to that pholoriecord

player.

(2) Failu2re to file the application, to affix the certificate or to

pay the royalty required by clause (1) of this siubsection 'renders

35-897 0 - 74 - 3
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the putblic performa lne e actionable as an act of ilfriizqngement undec

section 501 and fully subject to the remedies provided by section

502 through 506.

(c) DISTRIBUTION OF ROYALTIES.-

(1) Dulring the wonth of January in each year, every person

r7aimiing to be entitled to conmpudsory license fees sunder this section

for performances during the preceding twel¢ve-month period shall

file a claim with, the Register of Copyrights, in accordance with

reuitrements that the Register shall prescribe by regulation,. Sulch

claim shall include an agreement to accept as fitnal, except as pro-

vided in section 809 of this title, the determination of the Copy-

right Royalty l'ribunal in any controversy concerning the distri-

bution of royalty fees deposited' itnder subela(se (a) of subsec-

tion (b) (1) of this section to which the clainmant is a party. Not-

withstanding any provisions of the ani.titrutst laws (the Act of

October 15. 191.4, 38 Stat. 730, and any amenldmets of any such

laws), for purposes of this subsection any claiwmants may agree

among themselves as to the proportionate division of comp)ulsory

licensing fees among them, may 7ulmp their claims together and

file them. jointly or' as a single claim7. or nay designate a coinmmlon

agent to receive paymnent on tfeir behalf.

(2) After the first day of October of each year., the Regi.'ter of

Copyrights shall determine ?rihether there exists a controversy

conecc?,iig the distribqution of iroyalty fees deposited under sub-

clautse (A) of subseetiol (b) (1). If he determ)intes that nlo suteh

controversy exists, he shall. atfter dedltctig his reasonlable ad-

m2ii2istrative costs ?cunder this section. distribute sutch fees to the

copyrig/ht owners aid prcifollrmers entitled. or to their desigated

agents. If he finds that such a controa'ersy exists he shall certify

to that fact a7d proceed to costitu(te a pane7 of the ('opynight

Royalty Tribunal in accordance with section 803. In such cases the

reasonable administrative costs of the Register u??der this section

shall be deducted prior to distributio)? of the royalty fee by the

tribunal.
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(3) The fees to be distributed shall be divided as follows:

(A) One eighth of the fees to be distributed shall be allo-

cated to copyright owners and performers of sound record-

ings, and the remainder to owners of copyright in nondra-

matic musical works,

(B) The fees allocated to copyright owners an~d performers

of sound recordings shall be divided equally between them, as

provided by section 114 (f) ;

(C) The fees allocated to owners of copyright in nondra-

mnzatic musical works shall be distributed as follows:

(i) Every copyright owner not affiliated with a per-

fordng rights society shall receive the pro rata share

of the fees to be distributed to which such copyright

owner proves his entitlements and

(ii) The performing rights societies shall receive the

remainder of the fees to be distributed in such pro rata

shares as they shall by agreement stipulate among them-

selves, or, if they fail to agree, the pro rata share to

which such performing rights societies prove their

entitlement.

(D) During the pendency of any proceeding under this

section, the Register of Copyrights or the Copyright Royalty

Tribunal shall withhold from distribution an account suffi-

cient to satisfy all claims with respect to which a controversy

exists, but shall have discretion to proceed to distribute azny

amounts that are not in controversy.

(4) The Register of Copyrights shall promulgate regulations

under which persons who can reasonably be expected to have

claims may, during the year in which performances take place,

without expense to or harasswmet of operators or proprietors of

establishments in which. phonorecord players are located, have

such access to such establishments and to the phonorecord players

located therein and such opportunity to obtain information with
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respect thereto as may be reasonably necessary to determine, by

sampling procedures or other.oise, the proportion of contribution

of the musical voriks of each such person to the earnings of the

phonorecord players for which fees shall have been deposited.

Any person who alleges that he has been denied the access per-

mitted under the regulations prescribed by the Register of Copy-

rights may bting on an action in the United States District Court

for the District of Columbia for the cancellation of the comndl-

sory license of the phonorecord player to which such access has

been denied, and the court shall have the power to declare the

compulsory license thereof invalid from the date of issue thereof.

(d) CRIMINAL PENALTIES.-Any person who knowlingly makes a

false representation of a material fact in an application filed under

clause (1) (A) of subsection (b), or who knowingly alters a certificate

issued under clause (1) (B) of subsection (b) or knowingly affixes

such a certificate to a phonorecord player other than the one it covers,

shall be fined not more than $2,500.

(e) DEFINITIONS.-As used in this section, the following terms and

their variant forms mean the follozwing:

(1) A "coin-operated phonorecord player" is a matchine or de-

vice that:

(A) is employed solely for the performnance of non-

dramatic musical ,oorks by means of phonorecords upon

being activated by insertion of a coin;

(B) is located in an establishment making no direct or

indirect charge for adnmission;

(C) is accompanied by a list of the titles of all the nmusical

works available for performance on it, which list is affixed to

the phonorecord player or posted in the establishment in a

prorminvent position where it can be r eadily examined by the

public; and

(D) affords a choice of works available for performnance

and permits the choice to be made by the patrons of the
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establishment in which it is located.

(2) An "operator" is any person who, alone or jointly with

others:

(A) owns a coin-operated phonorecord player; or

(B) has the power to make a coin-operated phonorecord

player available for placement in an establishment for ?pur-

poses of public performance; or

(C) has the power to exercise, primary control over the

selection of the musical works made available for public

performance in a coin-operated pholaorecord player.

(3) A "performing rights society" is an association or corpora-

tion that licenses the public performance of nondramatic musical

works on behalf of the copyright owners, such as the American

Society of Composers, Authors and Publishers, Broadcast Music,

Inc., and SESAC, Inc.

§ 117. Scope of exclusive rights: Use in conjunction with com-

puters and similar information systems

Notwithstanding the provisions of sections 106 through 116, this

title does not afford to the owner of copyright in a work any greater

or lesser rights with respect to the use of the work in conjunction with

automatic systems capable of storing, processing, retrieving, or trans-

ferring information, or in conjunction with any similar device, ma-

chine, or process, thawn those afforded to works under the law, whether

title 17 or the common law or statutes of a State, in effect on Decem-

ber 31, 1974, as held applicable and construed by a court in an action

brought under this title.

Chapter 2.-COPYRIGHT OWNERSHIP AND TRANSFER
Sec.
201. Ownership of copyright.
202. OwGnership of copyright as distinct front ownership of material object.
203. Termination of transfers and licenses granted by the author.
204. Execution of transfers of copyright ownership.
205. Recordation of transfers and other documents.

§ 201. Ownership of copyright

(a) INITIAL OWNERSHIP.-Copyright in work protected under this
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title vests initially in the author or authors of the work. The authors

of a joint work are co-owners of copyright in the work.

(b) WORKS MADE FOR HIRE.-In the case of a work made for hire,

the employer or other persons for whom the work was prepared is

considered the author for purposes of this title, and, unless the parties

have expressly agreed otherwise in a written instrument signed by

them, owns all of the rights comprised in the copyright.

(C) CONTRIBUTIONS TO' COLLECTIVE WORKS.-Copyright in each sep-

arate contribution to a collective work is distinct from} copyright in

the collective work as a whole, and vests initially in the author of the

contribution. In the absence of an express transfer of the copyright

or of any rights under it, the owner of copyright in the collective

work is prestmmed to have acquired only the privilege of reproducing

and distributing the contribution as part of that particular collective

work, any revision of that collective work, and any later collective

work in the same series.

(d) TRANSFER OF OWNERSHIP.-

(1) The ownership of a copyright may be transferred in whole

or in part by any means of conveyance or by operation of law, and

may be bequeathed by will or pass as personal property by the

applicable laws of interstate succession.

(2) Any of the exclusive rights comprised in a copyright,

including any subdivision of any of the rights specified by section

106, may be transferred as provided by clause (1) and owned sepa-

rately. The owner of any particular exclusive right is entitled, to

the extent of that right, to all of the protection and remedies

accorded to the copyright owner by this title.

§ 202. Ownership of copyright as distinct from ownership of

material object

Ownership of a copyright, or of any of the exclusive rights under

a copyright, is distinct from ownership of any material object in

which the work is embodied. Transfer of ownership of any material

object, including the copy or phonorecord in which the work is first
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fixed, does not of itself convey any rights in the copyrighted work

embodied in the object; nor, in the absence of an agreement, does

transfer of ownership of a copyright or of any exclusive rights under

a copyright convey property rights in any material object.

§ 203. Termination of transfers and licenses granted by the author

(a) CONDITIONS FOR TERMINATION.-IIn the case of any work other

than a work made for hire, the exclusive or nonexclusive grant of a

transfer or license of copyright or of any right under a copyright,

executed by the author on or after January 1, 1975, otherwise than

by will, is subject to termination under the following conditions:

(1) In the case of a grant executed by one author, termination

of the grant may be effected by that author or, if he is dead, by

the person or persons who, under clause (2) of this subsection,

own and are entitled to exercise a total of more than one half of

that author's termination interest. In the case of a grant executed

by two or more authors of a joint work. terlnination of the grant

may be effected by a majority of the authors who executed it;

if any of such authors is dead, his termination interest may be

exercised as a unit by the person. or persons who, under clause (2)

of this subsection. own and are entitled to exercise a total of more

than one half of his interest.

(2) WVhere an author is dead, his or her termination interest is

owned, and may be exerci.ed, by his widow (or her widowler) and

children or grandchildren as follows:

(A) 7'he widow (or ?widowcer) ouns the author's entire ter-

mination interest unless there are any surviving children or

grandchildren of the author, in which case the widow (or

widower) owns one half of the author's interest;

(B) The author's surviving children, and the surviving

childrcen of any dead child of the author, own the author's

entire termination interest unless there is a vwidow (or wid-

ower), in which case the ownership of one half of the author's

interest is divided among them;
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(C) The rights of the author's children and grandchildren

are in all cases divided among them and exercised on a per

stirpes basis according to the number of his children repre-

sented; the share of the children, of a dead child in a termina-

tion interest can be exercised only by the action of a majority

of them.

(3) Termination of the grant may be effected at any time during

a period of five years beginning at the end of thirty-five years from

the date of execution of the grant; or, if the grant covers the right

of publication of the work, the period begins at the end of thirty-

five years from the date of publication of the work under the grant

or at the end of forty years from the date of execution of the

grant, whichever term? ends earlier.

(4) The termination shall be effected by serving an advance

notice in writing, signed by the number and proportion of owners

of terminiiatioL interests required under clauses (I) and (2) of this

subsection, or by their duly authorized agents, upon the grantee

or his successor in title.

(A) The notice shall state the effective date of the termina-

tion, which shall fall within the five-year period specified by

clause (3) of this subsection, and the notice shall be served

not less than tqwo or more than ten years before that date. A

copy of the notice shall be recorded in the Copyright Office

before the effective date of termination. as a condition to its

taking effect.

(B) The notice shall comply, in form, content, and man-

ner of service; with. requirenents that the Register of Copy-

rights shall prescribe by regulation.

(5) Termination of the grant may be effected notwoithstand-

ing any agreement to the contrary, including an agreemen.t to

nmake a will or to make any f uture grant.

(b) EFFECT OF TERMINATION.-Upon the efective date of termina-

tion, all rights under this title that were covered by the terminated
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grant revert to the author, authors. and other personls ownirng termi-

nation interests under clauses (1) and (2) of subsection (a), includ-

ing those oweers who did not join in signing the notice of termliflation

under clause (4) of subsection (a), but with. the following li7mitatios:

(1) A derivativ:e work prepared unlder authoroity of the grtant

before its term7i2ation?. may continue to be utilized un1der the tern2s

of the gran7t after its termination, but this privilege does lnot ex-

tend to the p?reparation after the termiqnation of other derivative

woorks based upon the copyrighted work covered by the ternminlated

grant.

(2) The future rights that will revert upon termination of the

granlt become vested on the date the notice of termination has

been, served as provided by clause (4) of subsection (a). The

rights vest in the author, authors, and other persons naamed iln,

and in the proportionate shares provided by, clauses (1) and (2)

of subsection (a).

(3) Subject to the provisions of clause (4) of this subsection,

a further grant, or agree7melnt to make a further grant, of any

right covered by a terminated gr'ant is v'alid oly if it is sighned by

the saime 2number and proportion of the own7ers, in whom the

right has rested u7nder clause (2) of this subsection, as are re-

quired to terminate the grant under clauses (1) and (2) of sub-

section (a). Such further grant or agreement is effective with

respect to all of the persons in whom? the right it covers has vested

under clause (2) of this subsection, including those who did not

join in signing it. If any person dies after rights under a termi-

nated grant have vested in him, his legal representatives, lega-

tees, or heirs at law represent him for purposes of this clause.

(4) A further grant, or agreement to make a further grant, of

any right covered by a terminated grant is valid only if it is mnade

after the effective date of the term7ination7. .As anl exception, how-

ever, an ag'ree7met for stch a further grant nmay be made between

the persons proided by c7au.se (3) of this subsection. and the
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original grantee or his successor i'n title, after the notice of termi-

ntio;on has been. served as provided by clause (4) of subsection (a).

(5) Ter'mination of a grant under this section affects only those

rights covered by the .gfrant that arise under this title, and in no

wcay affects rights arising under an?/ other Federal. State, or for-

eign laws.

(6) Unless and tuntil termination is effected under this section,

the grant, if it does not provide otherwoise, continues in effect for

the term of copyright provided by this title.

§204. Execution of transfers of copyright ownership

(a) A transfer of copyright owonership, other than by operation of

law, is not valid unless an instrument of conveyance, or a note or

mnemooradulm.ll of the transfer, is in writing and signed by the owner

of the rights conveyed or his duly authorized agent.

(b) A certificate of acknowledgement is not required for the valid-

ity of a tran.sfcr, but is prima facie evidence of the execution of the

transfer if:

(1) in the case of a transfer execulted in the United States, the

certificate is issued by a person authorized to adclminister oaths

within the United States; or

(2) in the case of a transfer executed in a foreign country, the

certificate is issued by a diplomatic or consular officer of the

United States, or by a person atuthorized to administer oaths

whose authority is proved by a certificate of such an officer.

§ 205. Recordation of transfers and other documents

(a) CONDITIONS FOR REcORDATION.-Any transfer of copyright own-

ership or other doculnent pertaining to a copyright may be recorded

'in the Copyrilght Office if the document filed for recordation bears the

actual signature of the person .who executed it, or if it is accompanied

by a s'orn or official certification. that it is a true copy of the original

signed, rdocunment.

(b) CERTIFICATE OF REcoRDATIoN.-The Register of Copyrights

shall, upOn receipt of a documenvt as provided by subsection (a) and
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of the fee provided by section 708), record the documeg7t an7d return it

with a certificate of recordatio7n.

(c) RECORDATION AS CONSTRUCTIVE NoTrcE.-Recordation of a docu-

ment in, the Copyiqh t Office gives all persons constructive notice of the

facts stated ini the recor'ded doctuent. but only if:

(I) the docunment. o0' om2aterial attached to it. specifically identi-

fies the wo0'k to l7which it pertains so that, after the docunlent is

indexed by the l eqgister' of Copyrights. it wotld be revealed by a

reasonable search ?nvder the title or' registration nnmber of the

work; and

(2) registration has been made for the work.

(d) RECORDATION AS PREREQUISITE TO INFRINOEMENT SUIT.-No

person. claiming by virtue of a transfer to the owner of copyright or

of any exclusive r-ight vunde, a copyright is entitled to institute an in-

fringemelt action ulnder' this title unztil the instrlument of transfer

undiler whicth he claims has been r2ecorded in the Copyright Office, but

suit mnay be intstituted after, sruch recordation on a canise of action that

arose before recordatioin.

(e) PRIORITY BETWEEN CONFLICTING TRANSFERS.--As between two

conflicting transfers, the one executed first prevails if it is recorded, in

the mann.er required to give constructive notice under subsection (c)

within onle month af ter its execution in the United States or within two

monthts after its execution abroad, or at any time before recordation in

stuch 1manner of the later, t .anl.sfcv'. Othewvise the later tr(asfer ?recvails
if vecotrded first in, sutch qwanmner. and if takeen in good faith, for valu-

able consideration or' on, the basis of a bidinvg prnomise to pay royal-

ties, and without notice of the earlier tra7sfer.

(f) PRIORITY BETWEEN CONFLICTING TRANSFER OF OWNERSHIP AND

NONEXCLUSIVE LICENSE.-A nonexclusive license, whether recorded

or not. prevails over a conflic.ting tralnsfer of cop~yr'ight ozwnership if

the license is evidenced by a. trritten instrluenet.sig)ned by the oiwner of

thle rights 7icensed o' hi.s (7duly aouthorized atmcgt. an7d if:

(1) the licevse was taken before execution, of the tra7nsfer; or
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(2) the license was taken itn good faith before recordation of

the transfer anod without nlotice of it.

Chapter 3.-DURATION OF COPYRIGHT
Sec.
301. Pre'-ecmption withi rc.spect to other latws.
302. Dura(tion of copyright: Wor7.s creatcd on or aftcr January! 1, 1975.
303. Duration of copyright: Works created but not published or copyrighted

bef ore January 1, 1975.
301. Duration of copyright: S1ubsisting copyrights.
305. Duration of copyright: Terminal date.

§ 301. Pre-emption with respect to other laws

(a) On and after lJauary 1, 1975, all rights in the nature of copy-

r;ight in. works that co0me within the subject mvatter of copyright as

s.pecified by sectiois 102 anld 103. ?whether created before or after that

d(lte and lohether' published or u)npublished. ar e governed edxclusively

by this title. The)reafter. no person? is entitled to copyright, literary

piropelrty rights. or anly equivalen7t legal or equitable right in any s8Uch

(wo'Ik tende7r the comm7o0 7rlaC or' statutes of anly State.

(b) Nothinlg in. this title an71lls o limits aly rights or renzedies

under the com7mon lawv or statutes of any State wcith respect to:

(I) unpublished 7?material that does not coqme within the subject

mtatter' of copy/right as specified by sections 102 aond 103, ichclding

woirks of authorship not fixed in an.y tangible mledliui of ex-

pression;

(2) any cause of action arisin7g from undertakings commenced

before January 1, 1975;

(3) activities violating rights that are not equivalent to any of

the exclusive rights within the general scope of copyright as speci-

fied by section 106, including breaches of contract, breaches of

trust, invasion of privacy, defamnation, an.d deceptive trade prac-

tices such as passing off aszd false representation.

§302. Duration of copyright: Works created on or after Janu-

ary 1, 1975

(a) IN GENERAL.-Copyright in a work created on or after January

1, 1975, subsists from its creation and, except as provided by the
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following subsections, endures for a term consisting of the life of the

author and fifty years after his death.

(b) JOINT WoRKS.-In the case of a joint work prepared by two

or more authors who did not work for hire, the copyright endures for

,a term, consisting of the life of the last surviving author and fifty

years after his death.

(c) ANONYMOUS WORKS, PSEUDONYMOUS WORKS, AND WORKS MADE

FOR HIRE. -In the case of an anonymous work, a pseudonymous work

or a work made for hire, the copyright endures for a termn of seventy-

five years from the year of its first publication, or a termn of one

huIrdred years from the year of its creation, whichever expires first.

If, before the end of such term, the identity of one or more of the

authors of an anonymous or pseudonymous woork is revealed in the

records of a registration made for that work under subsection (a)

or (d) of section 407, or in the records provided by this subsection,

the copyright in the work endures for the term, specified by subsections

(a) or' (b), based on the life of the author or authors whose identity

has been revealed. Any person having an interest in the copyright in

an anonymous or pseudony7mous lwork tmay at any time record, in

records to be mnaintained by the Copyright Office for that purpose, a

statement identifying on7e or more authors of the wcork; the statement

shall also identify the person filing it, the nature of his interest, the

source of his inform7iation?, and the particular work affected, and shall

comply in for17 and contenpt with requirements that the Register of

Copyrights shall prescribe by regulatioh.

(d) RECORDS RELATING TO DEATH OF AUTrIORS.-Any person having

ans interest in a copyright may at any time record i~n the Copyright

Office a statement of the date of death of the author of the copy-

righted work, or a statement that the author is still living on a par-

ticular date. The statement shall identify the person filing it, the

nature of his interest, and the source of his information, and shall

comply in fo'rm and content with requirements that the Register

of Copyrights shall prescribe by regulation. The Register shall
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maintain current records of information relating to the death of

authors of copyrighted works, based on such recorded statements

and, to the extent he considers practicable, on data contained in any

of the records of the Copyright Office or in other reference sources.

(e) PRESUMPTION AS TO AUTHOR'S DEATH.-After a period of seventy-

five years from the year of first publication of a work, or a period

of one hundred years from the year of its creation, whichever expires

first, any person 'oho obtains from the Copyright Office a certified

report that the records provided by subsection (d) disclose nothing

to indicate that the author of the work is living, or died less than fifty

years before, is entitled to the benefit of a presu7mption1 that the author

has been dead for a least fifty years. Reliance in good faith upon this

prestumptions shall be complete defense to any action for i7fringement

under this title.

§303. Duration of copyright: Works created but not published

or copyrighted before January 1, 1975

Copyright in a work created before Janutary 1, 197.5, but not there-

tofore in the public domain or copyriglhted, subsists from January 1,

1975, and end'ures for the termn provided by section 302. In no case,

holwever, shall the term of copyright in such a work expire before

December 31, 199.9; and, if the 7cork is published on oir before Decem-

ber 31, 1999, the term of copyright shall not expire before Decem-

ber 31,2024.

§ 304. Duration of copyright: Subsisting copyrights

(a) COPYRIGHTS IN THEIR FIRST TERM ON JANUARY 1, 1975.-Any

copyright, the first term of which is subsisting on January 1, 1975,

shall endure for twenty-eight years fronm the date it was originally

secured . Prorided, That in the case of any posthumouts wCork or of any

periodical, cyclopedic, or other co.mposite wvork upon which the copy-

right was originally secured by the proprietor thereof, or of any work

copyrighted by a corporate body (otherwise than as assignee or li-

ce1nsee of the individual author) or by an employer for whoym such

work is made for hire, the proprietor of sruch copyright shall be en-
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titled to a renewal and extension of the copyright in such ework for the

further term of forty-seren years iwhen. application for such renewal

and extension shall have been made to the Copyright Office and duly

registered therein within one year prior to the expiration of the origi-

nal term of copyright.' And provided further, That in the case of any

other copyrighted work, including a contribution by an individual

author to a periodical o07 to a cyclopedic or other composite work, the

author of stch work, if still living, or the widow, widower, or children

of the author, if the author be not living, o01' if such author, widow,

widower, or children be not living, then the author's executors, or iil

the absence of a will, his next of kin shall be entitled to a renewal and

extension of the copyright in such work for a further term of forty-

seven years when application for such renewal and extension shall

have been made to the Copyright Office and duly registered therein

within one year prior to the expiration of the original term of copy-

right: And provided further, That ins default of the registration of

such application for renewal andl extension, the copyright in any work

shall terminate at the expiration of twenty-eight years frown the date

copyright was originally secured.

(b) COPYRIGHTS IN THEIR RENEWAL TERM OR REGIaSTERED FOR RE-

NEWAL BEFORE JANUARY 1, 1975.-The duration of any copyright, the

renewal term of which is subsisting at any time between December 31,

1973, and December 31, 1974, inclutsive, or for which renewal registra-

tion is made between December 31, 1973, and December 31, 1974,

inclusive, is extended to endure for a term of 75 years fronm the date

copyright was originally secured.

(c) TERMINATION OF TRANSFERS AND LICENSES COVERING EX-

TENDED RENEWAL TERM.-In the case of any copyright subsisting in

either its first or renewal termi on January 1, 1975, other than a copy-

right in a work made for hire. the exclusive or nonexclusive grant of a

tralnsfer or license of the renewal copyright oir of any right under it,

executed before January 1, 1975, by any of the personls designated by

the second proviso of subsectiont (a) of this section, otherwise than by
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quill, is subject to tewrnination under the following condition

(1) In the case of a grant executed by a person or personis other

than the author, termination of the grant may be effected by the

surviving person or persons cwho executed it. In the case of a

grant executed by one or smore of the authors of the work, terrmina-

tion of the grant may be effected, to the extent of a particular

author's share in the ownership of the renewoal copyright, by the

author who executed it or. if such author is dead, by the person or

persons who, under clause (2) of this subsection, own and are

entitled to exercise a total of more than one half of that author's

termination interest.

(2) Where an author is dead, his or her termination interest is

owned, and may be exercised, by his widow (or her widower) and

children or grandchildren as follows:

(A) The qoidow (or widower) owns the autthor's entire

termination interest unless there are any surviving children

or grandchildren of the author, in which case the woidow (or

widower) owns one half of the author's interest;

(B) The author's surviving children, and the surviving

children of any dead child of the author, own the author's

entire termination interest unless there is a woidow (or wid-

owqer), in which case the ownership of one half of the author's

interest is divided among them;

(C) The rights of the autthor's children and grandchildren

are in all cases divided among them and exercised on a per

stirpes basis according to the number of his children repre,

seated; the share of the children of a dead child in a termni-

nation interest can be exercised only by the action of a ma-

jority of them.

(3) Termination of the grant may be effected at any time dur-

ing a period of five years beginning at the end of fifty-six years

fromn the date copyright was originally secured, or beginning on

January 1, 1975, ohichever is later.
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(4) The termination shall be effected by serving an advance

notice in writing upon the grantee or his successor in title. In the

case of a grant executed by a person or persons other than the

author, the notice shall be signled by all of those entitled to termi-

nate the grant under clause (I) of this subsection, or by their duly

authorized agents. In the case of a grant executed by one or more

of the authors of the work, the notice as to any one author's share

shall be signted by hinm or his duly authorized agent or, if he is

dead. by the number and proportion of the owners of his termina-

tion interest required under clauses (1) and (2) of this subsection.

or by their duly authorized agents.

(A) The notice shall state the effective date of the termzi-

,nation., which shall fall within, the fire-year period specified

by clause (3) of this subseection, and the notice shall be served

not less than twco or more than, ten years before that date. A

copy of the notice shall be recorded in the Copyright Office

before the effective date of termiation, as a condition to its

taking effect.

(B) The notice shall comply, in fourm, content, and manner

of service, with requirements that the Register of Copyrights

shall prescribe by regulation.

(5) Termination of the grant may be effected notwithstanding

any agreement to the contrary, including an agreement to make a

will or to make any future grant.

(6) 1n the case of a grant executed by a person or persons other

than the author, all rights under this title that were covered by

the terminated grant revert, upon the effective date of termination,

to all of those entitled to terminate the grant under clause (1) of

this subsection. In the case of a grant executed by one or more

of the authors of the work, all of a particular author's rights

under this title that were covered by the terminated grant revert,

upon the effective date of termination, to that author or, if he is

dead, to the persons owning his termination interest under clause

35-897 0 - - 4
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(2) of this subsection, including those owners who did not join

in signing the notice of termination under clause (4) of this sub-

section. In all cases the reversion of rights is subject to the follow-

ing limitatios :

(A) A derivative work prepared under authority of the

gra.nt before its termination nmay continue to be utilized under

the terms of the grant after its terwmination, but this privilege

does not exte'nd to the preparation after the termination of

other derivative works based upon the copyrighted work

covered by the te rin ated gr an t.

(B) The future rights that will revert upon termination

of the grant become vetoed on the date the notice of termi-

nation has been setrred as provided by clause (4) of this

subsection.

(C) Where an author's rights revert to two or more per-

sons under clause (2) of this subsection, they shall -vest in

those persons in the proportionate shares provided by that

clause. In such a case, and subject to the provisions of sub-

clause (D) of this clause, a further grant, or agreement to

make a further grant, of a particular author's share with

respect to any right covered by a terminated grant is valid

only if it is signed by the same number and proportion of

the olwers, in .whom the right has vested unader this clause,

as are required to te-rninate the grant under clause (2) of

this subsection. Such further grant or agreement is effective

with respect to all of the persons in whomn the r ight it

covers has ,vested under this subclause, including those who

did not joins in signing it. If any person dies after rights

under a terminiated grant have vested in him, his legal repre-

sentatives, legatees, or heirs at law represent him for purposes

of this subclass.

(D) A further grant, or agreement to mzake a further

grant, of any right covered by a terminated grant is valid
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only if it is made after the effective date of the terminationl.

As an exception, however, an agreement for such a further

grant may be made between the author or any of the per-

so'ns provided by the first sentence of clause (6) of this

[subsection, or between the persons provided by subelause

(C)] of this clause, and the original grantee or his successor

in title, after the notice of ter7nination, has been served as

provided by clause (4) of this subsection.

(E) Termination, of a grant under this subsection affects

only those rights covered by the gragnt that arise un)der this

title, and in '7o way affects rights arising ulder any other

Federal, State, or foreign laws.

(F) Unless and until termination is effected uwnder thi.

sectio71, the grant, if it does not provide otherwise, contimues

in effect for the remnairnder of the extended renewcal term.

§305. Duration of copyright: Terminal date

All terms of copyright provided by sectiones -302 through 304 run to

the en1d of the calendar year in which they wouldd otherw·ise expire.

Chapter 4.-COPYRIGHT NOTICE, DEPOSIT, AND

REGISTRATION
Sec.
/01. Notice of copyright: T7isually percceptible copies.
.02. Notice of copyright: Phonorecords of sound recordings.
1r03. Notice of copyright: Publications incorporating United States Governmlent

wCorks.
404. Notice of copyright: Contributions to collective wcorks.
405. Notice of copyright: Omission of notice.
/106. Notice of copyright: Error in name or date.
407. Deposit of copies or phonorecords for Library of Congress.
408. Copyright registration in general.
4t09. Application for registration.
to10. Registration of claim and issuance of certificate.
4t1l. Registration as prerequisite to infringement suit.
412. Registration as prerequisite to certain remedies for inlfringemcint.

§ 401. Notice of copyright: Visually perceptible copies

(a) GENERAL REQUIREMENT.-Whenever a work protected under this

title is published in the United States or elsewhere by authority of

the copyright owner, a notice of copyright as provided by this section
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shall be placed on all publicly distributed copies from which the work

can be visually perceived, either directly or with the aid of a machine

or device.

(b) FORM OF NoTIcE.-The notice appearing on the copies shall con-

sist of the following three elements:

(1) the symbol © (the letter C in a circle), the word "Copy-

right," or the abbreviation "Copr.";

(2) the year of first publication of the work; in the case of

compilations or derivative works incorporating previously pub-

lished material, the year date of first publication of the compila-

tion or derivative 'work is sufficient. The year date may be omitted

where a pictorial, graphic, or sculptural work, with accompanying

text matter, if. any, is reproduced in or on greeting cards, post-

cards, stationery, jewelry, dolls, toys, or any useful articles;

(3) the name of the owner of copyright in the work, or an ab-

breviation by which the. name can be recognized, or a generally

known alternative designation of the owner.

(C) POSITION OF NOTICE.-The notice shall be affixed to the copies iu

such manner and location as to give reasonable notice of the claim

of copyright. The Register of Copyrights shall prescribe by iregula-

tion, as examples, specific methods of affixation and positions of the

notice on various types of works that will satisfy this requiremnzent, but

these specificatiovns shall not be considered exhaustiv'e.

§ 402. Notice of copyright: Phonorecords of sound recordings

(a) GENERAL REQUIREMENT.-Whenever a sound recording protect-

ed under this title is published in the UVnited States or elsewhere by

authority of the copyright owner, a notice of copyright as provided

by this section shall be placed one all Iublicly distributed phonorecords

of the sound recording.

(b) FORM OF NOTIcE.-The notice appearing on the phonorecords shall

consist of the followcing th ree el7eeen ts:

(1) the symbol ( (the letter P in a circle);

(2) the yea,' of first pIublication of the sound recording;
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(3) the name of the owner of copyrights in the souqnd record-

ing, or an abbreciationr by which the iname can be recognized, or a

generally known alternati7ve designation of the owner; if the

producer of the sound recording is namned on, the phonorecord

labels or containers, and if 'no other name appears in conjunction,

with the notice, his naime shall be considered a part of the notice.

(c) POSITION OF NOTICE.-The notice shall be placed on the surface

of the phonorecord, or o0n the phonowrecord label or conrtainer, in such

mannrer and location, as to giare teasoeablc notice of the claimn of

copyrigh t.

§403. Notice of copyright: Publications incorporating United

States Government works

IVhenerer a -work is published in; copics or phonorecords consisting

prepo.nder7antly of one or more works of the Un'ited States Goverln-

ment, the notice of copyright provided by section, 401 or 402 shall

also include a statement identifying, either affnrati'rely or negatively.

those portionls of the copies or phonorceords emzbodying any work or

works protectcd uncder this title.

§ 404. Notice of Copyright: Contributions to collective works

(a) A separate contribution to a collectire wtork may bear its ow,'n

notice of copyright, as provided by sections 401 through 403. How-

ever, a single notice applicable to the collective work as a whole is

sufflcient to satisfy the requirements of sections 401 through 403 with

respect to the separate contributionvs it contaimns (not including adver-

tisements inlserted on behalf of persoIs other thain the owler of copy-

right in the collective -work), regardless of the ownership of copyright

in the contributionls and whether or not they hace been previously

published.

(b) Where the person ,narmed in a single )rotice applicable to a col-

lective work as a whole is 10t the oulner of copyright in a separate

contribution that does not bear its own notice, thi' case is gocerned

by the provisio;ns of section 406 (a).
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§ 405. Notice of copyright:-Omission of notice

(a) EFFECT OF OMISSION ON COPYRIGHT.-The omission of the copy-

right notice described by sections 4/01 through 403 from copies or

phonorecords publicly distributed by authority of the copyright owlner

does not invalidate the copyright in a work if:

(1) the notice has been omitted f rom0 no mzore than a relativcely

small number of copies or plhoorecords distributed to the public;

or

(2.) registration for the work has been lade before or is made

within five years after the publication without notice, and a rea-

sonable effort is made to add notice to all copies or phonorecords

that are distributed to the public in the United States after the

omission has been discovered; or

(3) the notice has been omitted in violation of an express re-

quirenlent inb writing that, as a condition of the copyright owner's

authorization of the public distribtution of copies or phonorecords,

they bear the prescribed notice.

(b) EFFECT OF OMISSION ON INNOCENT INFRINOERS.-Any person

who innocently infringes a copyright, in reliance upon an authorized

copy or phonorecord fromn wOhich the copyright notice has been omitted,

iacuLrs no liability for actual o7r statutory damages under section 504

for any infringing acts committed before receiving actual notice that

registration for the work had been made under section 408, if he proves

that he was misled by the omission of notice. In a suit for infringe-

nent in such a case the court may allow or disallow recovery of any

of the infringer's profits attributable to the infringement, an(d nmay

enjoin the continuation of the infringing undertaking or may require,

as a condition for permitting the infringer to continue his undertak-

ing, that he pay the copyright owner a reasonable license fee in an

amrount and on terms fixed by the court.

(c) REMOVAL OF NOTICE.-Protection under th;s title i not affected by

the remnoval, destruction, or obliteration of the notice, 'without the

authorization of the copyright oiwner. fromn any publicly distributed

copies of phonorecords.
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§ 406. Notice of copyright: Error in name or date

(a) ERROR IN NAME.-Where the person named in the copyright notice

on copies or phonorecords publicly distribulted by authority of the

copyright owner is not the owner of copyright, the validity and own-

ership of the copyright are not affected. In such a case, however,

any person 'who innocently begins an undertaking that infringes the

copyright has a complete defense to any action for such infringement

if he proves that he was misled by the notice and began the undertak-

ing in good faith under a purported transfer or license fromn the person

,named therein, unless before the undertaking was begun:

(1) registration for the work had been made in the namte of

the o tonerof copyright; or

(2) *a document executed by the person named in the notice

and showing the ownership of the copyright had been recorded.

The person ,named inr the notice is liable to account to the copy2right

owne)r for all receipts fromn purported tramnsfers or licenses made by

him under the copyright.

(b) ERROR IN DATE.-When the year date in the notice on copies or

phonorecords distributed by authority of the copyright owner is

earlier than the year in which publication first occurred, anly period

computed from the year of first publication under section 302 is to be

computed frome the year in the notice. Where the year date is more

than one year later than the year in which publication first occurred,

the work is considered to have been published without any notice and

is governed by the prov'isions of section 405.

(c) OMIssION OF NAME OR DATE.-Where copies or phonorecords

publicly distributed by authority of the copyright owner contain no

name or no date that could reasonably be considered a part of-ith.e

notice, the work is considered to have been published without any

notice and is governed by the provisions of section 405.

§ 407. Deposit of copies or phonorecords for Library of Congress

(a) Except as provided by subsection (c), the owner of copyright

or of the exclusive r ight of publication in a work published with no-
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tice of copyright in the United States shall deposit, within three

months after the date of such publication:

(1) two complete copies of the best edition; or

(2) if the work is a sound recording, two complete 'phono-

records of the best edition, together with any printed or other

visually-perceptible material published with such phonorecords.

This deposit is not a condition of copyright protection.

(b) The required copies or phonorecords shall be deposited in the

Copyright Offiee for the use or disposition of the Library of Congress.

The Register of Copyrights shall, whewn requested by the depositor

and upon payment of the fee prescribed by section 708, issue a receipt

for the deposit.

(c) The Register of Copyrights may by regulation exempt a),y

categories of vlate)rial fromn the deposit requirevments of this sectio)n.

07o' equire deposit of only one copy of pho7norncoIrd 9ritIh respect to

an.y categories.

(d) At any tim.e after publication of a( work as pro9vided by sub-

sectio?, (a), the Register' of Copyrights mtay make -,written demarnd

for the required d7eposit own ainy of the persos obligated to make the

deposit undelr su7bsectio71 (a). Unless deposit is made uwith,in three

movnths after the demand is received. the person1 or0 persons on. whom.

the demand was maade are 7iable.

(1) to a fine of not wore tha}n $,O50 for each u'ork': and

(3) to pay to the Library of Congress the total retail price of

the copies or phonorceordls demvaded, o, if 'n10o etail price has

bec fi'xed, the reasonable cost to the L£bra ry of Congress of

acqluiri.g then?.

§ 408. Copyright registration in general

(a) REGISTRATION PERMISSIVE.-At any time during the subsistence

of copyr'iygt i'n a(ny published o0 uinpublished .work, the ownver of copy-

r;ghtt or of any exclusiee )right ivn the work-k may obtain. registratiown of

the copyright claim by deliveri.ng to the Copyright Offcee the deposit.

specifiled by this section, togethier Itwith the app7ication anld fee specified
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by sectio',s ) 40f) ancl 708. Subject to the provisios of secctiorn 405(a),

such reyistratwiol is 'tot a contdition, of copyright piotection.

(b) DEPOSIT FOR COPYRIGHT REGISTRATION.-Except as provided by

sutbsection (c), the mater2ial deposited for registration slhall include:

(1) in the case of an, u'npublished icwot}k, onte conplete copy or

phonIlor(cor'd;

(2) in. the case of a published, woirk, two con plete copies or

phovorewcords of the best edition?

(3) in the case of a work first published abroad, one complete

copy or phon.orecord as so published;

(.4) in the ease of a contribtution to a collective 'work, one com-

plete copy ori phontorecord of the best edlition of the collective

Iworl'k.

Copies or phownorecorl.d ds (lepositc(l for thle LTibrary of Conlgress unlder

section 4.07 mnay be use(l to satisfy the deposit prov isions of this section,

if they a(le accomp)llied by the piesctibed applicationl anwtd fee. and by

any additional idle'ntifyilg m7aterial that the Riegistei lmay, by regula-

tion', req'culir.

(c) ADMINISTRATIVE CLASSIFICATION AND OPTIONAL DEPOSIT.-The

Re'gistei, of Copyrights is authorized to specify by regulation the

administrative classes into which works are to be placed for purposes of

deposit and registration, and the nature of the copies or phonorecords

to be deposited in the various classes specified. The regulations mnay

require or? pernmit, for particular classes, the deposit of identifying

mnaterial instead of copies or phonoreeoirds, the deposit of only one copy

or' phoorecord where two would normally be irequired, or a single

registration for a group of related woorks. This adminiistrative classi-

fieation of works has no significance with. respect to the subject matter

of copyright or the exclusive rights pro rided by this title.

(d) CORRECTIONS AND AMPLIFICATIONS.-The Register may also

establish, by regulation., formal procedures for the filintg of an applica-

tion for supplementary registration, to correct an err7or int a copyright

registration or to amplify the informatio7n giren in a registration. Such
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application shall be accompanied by the fee provided by section 708,

.and shall clearly identify the registration to be corrected or amplified.

2'he information. contained in a sulipplemen tary registration augmin enqts

but does not supersede that contained in the earlier 7registration.

(e) PUBLISHED EDITION OF PREVIOUSLY REGIaSTERED WORK.-Reg-

istration for the first published edition of a work previously registered in

unpublished form may be made even though the work as published is

substantially the same as the unpublished version.

§ 409. Application for registration

The application for copyright registratio, shall be mnade on a form

prescribed by the Register of Copyrights an(d shall include:

(1) the name and address of the copyright claimant;

(2) in the case of a ?qwork other thlan an anonymotus or pseudoniy-

ntzwus w'ork-, the nlaime ald natio)nality or domticile of the author or

autthors and, if one or more of the authris is dead, the dates of

their deaths;

(3) if the work is anonymouts or pseledolymoul s the nationality

or domicile of the aulthor or autihors;

(4) in the case of a work .made for hire. a statement to this

effect;

(5) if the copyright claimant is ?not the author, a brief state-

ment of how the clainmant obtained ownership of the copyryight;

(6) the title of the work. together with any previous or alterna-

tive titles tnder qwhic1h the iwork can, be identified:

(7) the year iv. iwhich. creationl of the awork w'ras completed;

(8) if the work has been pyublished, the date and n7ation of its

first publication:;

(9) in the case of a compilation. or derinative work, an idlentli-

fication of any pre-existing work or works that it is based on or

incorlporates, and a brief, genleral statement of the additional

material coeered by the copyright claim being registered;

(10) in, the case of a putblished uwork containing material of

which copies are required lby section 601 to be manufactured in
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the United ~States, the namnes of the persons or organizations

w71ho performed the processes specified by subsection (c) of sec-

tion. 601 with r espect to that nmateria, anwd the places wohere those

processcs ere lc pcformzed; alnd

(11) any othe)r hnfo)'iatioi regarded by the l'egister of Copy-

rights as bearing upon, the preparation or identification of the

Iworck or the existence, owne:i.ship, or duration, of the copyright.

§410. Registration of claim and issuance of certificate

(a) WVhetn, after c(,'xaninatioln, the Register of Copyrights deter-

mnines that, in. accordlance wcith the provvisioins of this title, the material

deposited conistitutes copyrightable subjcct rmatter and that the other

legal annd formal equiremrents of this title have been ~met, he shall reg-

ister the claim ald issue to the applicant a certificate of registration

u-ndrei the seal of the Copyright Office. The certificate shall contain

the inbfoirmation, given in the application, together owith the numnber

awnd effective date of the registration.

(b) Int, any case in l/which the Register of Copyrights determtines

that, in, accordance Ioith the provisions of this title, the material de-

p/osited does not covnstitulte copyrightable subject matter or that the

claim?, is i'nvalid for avny other 'reasovn, he shall refuse registration and

shall inotify the app7icant inl writi,n.g of the reasons for his action.

(c) Zn anby judicia.l 'proceedings the certificate of a registration nade

before or woithin fi're years after first publication of the woork shall

constitutte primlla facie eildence of the validity of the copyright and

of the facts stated il. the certificate. The eeiden(tia)'y weight to be

accorded the certificate of a registration isade thereafter shall be

?oithin the discietion. of the court.

(d) The effective d7ate of a copyright registration is the day on

which avn application, deposit, alnd fee, qohich are later determined by

the IRegisteir of C(opy)ights ori by a court of com-6petent jurisdiction to

be acceptable for registratiotn, hare all been received in the Copyright

Ofice.



'60

§ 411. Registration as prerequisite to infringement suit

(a) Subject to the Zj.o' isions of subsection (b), no action for in-

ft'Jige'ment of the copy)right iin any wor'ck shall be instituted until

e'qgisturation. of the copyright claim has been made in accordance with

th.is title. I , l avy case, houcee.Cs', rohere the deposit, application, ad fee

requiried fo)r registration hat'c been delivered to the Copyright Office

i,; proper' form?, an)d reyistration? has beena. refused, the applicant is

entitled to i,.stitzute (la, action fo' inf;ilgeme?lt if notice thereof. woith.

a copy of thie cov2plaint, is ser'ved oin the Registeor of Copyrights. The

Regi.ster 'may, at his option, becoime a party to the action. oitfh t e.spect

to the issue of reyistrability of the copyryight claim by entering his

appearance within sixty days after such service, bugt his failiure to do

so shall not deprive the court of jlurisdiction to determine that issue.

(b) In the case of a work consisting of soua1ds, images, or both, the

first fixation of -which is zmade simultaneously with its transvmissiol,

the copyright owner mnay either' before or after such fixation takes

place, institute an action for infrlingewment under section 501, fully

subject to the remedies provided by sectio?ns 502 through 506, if, inl

accordance with. reguirements that the Register' of Copyrights shall

prescribe by regulatiozn, the copyright owoler--

(1) serves notice upon the ivfringe),, not less than ten ol mvzore

than thirty days before such fixatioi?, identifying the work and

the specific timve and source of its first transmission, and declar-

ing an intention to secure copyright in the work; and

(2) mZakes ;registration for the work within three mnovnths after

its first tlanlsmission.

§ 412. -Registration as prerequisite to certain remedies for

infringement

In any action wcnder this title, other than an action istituted unoder

section 411 (b), no award of statutory damages or of attorney's fees, as

provided by sectionas 504 and 505, shall be mnade fo'r:

(1) any i1fr'ingement of copyright in an unputblished 'work

coinnzenced before the effective date of its registration; or
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(2) any infringement of copyright commenced after first pub-

lication of the work and before the effective date of its registra-

tion, unless such registration is made within three movths after

its first publication.

Chapter 5.-COPYRIGHT INFRINGEMENT AND REMEDIES
Sec.

501. Infringcmcnt of copyright.
502. Remedies for infringement: Injunctions.
503. clcntlicds for in.fringement: Impounding and disposition of infringing

articles.
504. Remedies for infringement: Damages and profits.
505. Rencedics for infringemelet: Costs and attorney's fees.
506. Criminal offenses.
507. Limlitations on actions.
508. Notification of filing and dctcrnmination of action.s.

§ 501. Infringement of copyright
(a) Anlyone who violates any of the exclusive rights of the copy-

right owner as p?)o,ided by sertiotns 106 throutgh 117. o) who 70imports

copies orl phono0records into the United States in violation of section

602. is an infringer of the copyrigh.t.

(b) The legal or beneficial owzner of an exclusihce right under a

copyright is entitled, subject to the requirements of sections 205(d)

and 411, to institute an action for any infringem7ent of that particular

right co7nmitted while he is the owner of it. The court may require

him, to servte ? written notice of the action with a copy of the complaint

upon any personn shown, by the records of the Copyright Office or

otherwise, to have or claim an. interest in the copyright, and shall re-

qutire that such notice be served tupon any person whose interest is

likely to be affected by a decision in the case. The court mnay require

the joinder.' and shall permit the intervention, of any person having

or clainmi n g an interest in the copyright.

(c) For any secondary traqnsm.mission. by a cable systemn that em-

bodcies a perfornmance or a display of a work which is actionable as an

act of infringement under subsection (c) of section 111, a television

broadcast station, holding a copyright or other license to transmit or

performn the same version of that work shall, for purposes of subsection

(b) of this section. be treated as a legal or beneficial owner if such
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secondary transmission occurs within the local service area of that

levleision station.

§502. Remedies for infringement: Injunctions

(a) Any court having jurisdiction of a civil action arising under

this title may, subject to the provisions of section 1498 of title 28,

grant temporary and final injunctions on sulch terms as it may deem

reasonable to prevent or restrain infringement of a copyright.

(b) Any such injunction may be served anywhere in the United

States o071 the person en joined; it shall be operative throughout the

United States and shall be enforceable, by proceedings in contempt or

otherloise, by ainy United States court having jurisdiction of that per-

,son. Thc clerk of the court granting the injunction. shall, when

requested by any other court in which. enforcement of the injunction is

sought, transmit promptly to the other court a certified co07. of all the

paper7s in. the case on. file in his office.

§ 503. Remedies for infringement: Impounding and disposition of

infringing articles

(a) At -any timle 'while an actiont, under this title is pending, the

coturt may order the imnpounding, on such terms as it may dee'm rea-

sonable. of all copies or phonorecords claimed to have been made or

.sed in violation, of the copyright owner's exclusive rights, and of all

plates, molds. 7natrices. imasters. tapes, fil7n negatives, or other articles

by rmeans of 7which sulch copies or phonorecords may be reproduced.

(b) As pa.rt of a final judgmnen.t or decree. the court may order the

destruction or othler reasonable dis'position of all copies or phono-

records found to have been made or used in violation of the copyright

own1"I'l excllusioe rights, a(nd of all plates, molds, mnatrices, master's,
tapes, film7. negatilves, o0r othrc airticle.s by ,mean-s of which s uch, copies

or pihontodeeco'dsi ray be rceproduced.

§ 504. Remedies for infringement: Damages and profits

(a) IN GENERAL.-Except as otherwise provided by this title, an in-

fringyer of copyr'igh t i.s liable for either':

(1) the copyr'ight owner'. actual damlages and anty additional

profits of thie if'inge', a.s pro eided by subsection (b); or
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(2) statutory damltges, as provided by subsection (c).

(b) ACTUAL DAMAGES AND PROFITS.-The copyright owner is entitled

to cecorei the actual damages suffered by him as a result of the in-

frilgemlc-tit, aird anty pirofits of the 'infrilnger that are attributable

to the ilfrinlgementt arid ale ntot taken into accounlt in computilng the

actuall dalmages. In e.stablishbing the f'infrige 's pl'ofits, the copyright

owner' is reqauired to presert pr'oof only of the infrinlger's gross revenlue,

arnd the intfrilgcr is reqtuied to prove his deductible expenses and the

elemetts of profit attributable to factors others tharn the copyrighted

iL'O k.

(C) STATUTORY DAMAGES.-

(1) Except as provided by clause (2) of this subsection, the

copyright ownrer ?mlay elect, at any time before final judgment is

mreudered, to recover, instead of actual damages and profits, an

accward of statutor'y damages for all infringemenits i7nvolved in

the action, 'with respect to any one 'work, for which any one

ilnfil'bger is liable inldividually, or for which anry two or moire

inffringeis tire liable joiltly ald severally, 'in a sumv of not less

thanl $250 or 7more than $10,000 as the court considers just. For

the pu'ipose.s of this subsection, all the parts of a compilation

or' derivcative work constitute one work.

(2) II. a ctase 'whlere the copyright oowler su.stains the burdetn

of procitgl, and the court fiulds, that infrintgemelt t was committed

willfully, the court in its discretion may increase the award of

statutory damages to a sum of 7?ot more than $50,000. In a case

lwhere the infringer sustains the burdein of provinzg, and the court

fintds, that he was 'not awoare and had no rea-son to believe that his

acts constituted anl infringement of copyright, the court in its

discretionl may revdttce the awar'd of statutory damages to a sum

of 'not less thanl $100. In a case where arn. instriuctor, librarian or

archieist in a nol)profit educattiotal ilnstitution, library, or ar-

chives, owho i.fi'iyged by reproducing a copyrighted work i'i

copies or phonorecords, sustains the burnden of proving that he
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believed and had reasonable grounds for believing that the repro-

duction was a fair use under section 107, the court in its discretion

may remeit statutory damages in whole or in part.

§ 505. Remedies for infringement: Costs and attorney's fees

In any civil action tunder this title, the court in its discretion may

allow the recovery of full costs by or against any party other than

the United States or an officer thereof. Except as otherwise provided

by this title, the court may also award a reasonable attorney's fee to

the prevailing party as part of the costs.

§ 506. Criminal offenses

(a) CRIMINAL INFRINGEMENT.-Any person who infringes a copy-

right willfully and for purposes of commercial advantage or private

financial gain shall be fined not more than $2,500 or ivmprisoned not

more than one year, or both, for the first such offense, and shall be fined

not more than $10,000 or imprisoned not more than three years, or

both, for any subsequtent offense, provided however, that any person

who infringes willfully and for purposes of commercial advantage

or private financial gain the copyright in a sound recording afforded

by subsections (1) and (3) in Section 106 shall be fined not mnore than

$25,000 or imprisoned for not more than three years, or both, for the

first such offense and shall be fined not more than $50,000 or impris-

oned not more than seven years, or both, for any subsequent offense.

(b) FRAUDULENT COPYRIGHT NOTICE.-Any person who, with fraud-

ulent intent, places on any article a notice of copyright or words of

the same purport that he knows to be false, or who, with fraudulent

intent, publicly distributes or imports for public distribution any

article bearing such notice or words that he knows to be false, shall be

fined Inot more than $2,500.

(c) FRAUDULENT REMOVAL OF COPYRIGHT NOTICE.-Any person who,

'with fraudulent intent, remoces or alters any notice of copyright

appearing on a copy of a copyrighted work shall be fined not more

than $2,500.

(d) FALSE REPRESENTATION.-Any person who knowingly makes a
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false representation of a material fact in the application for copyright

registration provided for by section 409, or in any written statement

filed in connection 7with the application, shall be fined not more than

$2,500.

§ 507. Limitations on actions

(a) CRIMINAL PROCEEDINGS.--NO criminal proceeding shall be main-

tained under the provisions of this title unless it is commn7enced within

three years after the cause of action arose.

(b) CIVIL ACTIONs.-No civil action shall be maintained under the

pro visions of this title unless it is conmi7e'nced within three years after

the claim accrued.

§ 508. Notification of filing and determination of actions

(a) Within one month after the filingg of ally action under this title.

the clerks of the courts of the United Atatecs shall 8end qriittcn ,notifica-

tion to the Register of Copyrights setting forth, as far as is shown

by the papers filed in the court, the nIames and addresses of the parties

and the title, author, and registration number of each work involved

in the action. If any other copyrighted workc is later inrluded in the

action by amendment, answer. or other pleading, the clerk shall also

send a notification concerning it to the Register within one month

after the pleading is filed.

(b) Within one month after any final order or judgment is issue(l

in the case. the clerk of the court shall 'notify the Register of it,

sending him a copy of the order or judgcnot togethe r with the cwritten

opinion, if any, of the court.

(c) Upon receiving the notifications specified in this section; the

Register shall make theim a part of the public records of the Copyright

Office.
Chapter 6.-MANUFACTURING REQUIREMENT AND

IMPORTATION
Sec.
601. Manufacture, importation, and public distribution of certain copies.
602. Infringing importation of copies or phonorecords.
603. Importation prohibitions: Enforcement and disposition of excluded articles.

35-897 0- 74 - 5
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§ 601. Manufacture, importation, and public distribution of cer-

tain copies

(a) Except as provided by subsection (b). the importation into or

public distribution, in the United States of copies of a work consisting

preponderantly of nondra.matic literary material that is in the English

language and is protected under this title is prohibited unless the

portions consisting of such material have been manufactured in the

United States or Canada.

(b) The provisions of subsection (a) do not apply:

(1) where, on the date when importation is sought or public

distribution in the United States is made, the author of any sub-
stanitial part of such zmaterial is neither a 'national nosr a domicil-

iary of the United States or. if he is a national of the United

States; has been domniciled outside of the United States for a

continuous period of at least ole year immnediately preceding that

date; in the case of work made foir hire, the exemption provided

by this clause does 'not apply unless a substantial part of the work

was prepared for an employer or other person who is not a na-

tional or domniciliary of the United States or a domestic corpora-

tion or enterprise;

(2) where the Butreau of Ctustoms.. is presented with an import

statement issued under the seal of the Copyright Office, in which

case a total of no more than two thousand copies of any one such

work shall be allowed entry; the inmport statement shall be issued

upon request to the copyright opiner or to a person designated by

him. at the time of registration for the work under section 408

or at any time thereafter;

(3) where importation is sought under the authority or for the

use, other than in schools, of the gocer'nment of the United States

or of any State or political subdivision of a State;

(4) where importation. for use and not for sale, is sought:

(A) by any person with respect to no more than one copy

of any ole work at any one time;
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(B) by any person arriving from? abroad, with respect to

copies formingg part of his personal baggage; or

(C) by an o)rgatioato operated for scholarly, educa-

tional, or religious purposes and not for private gain, oith

respect to copies inltended to formv a part of its library;

(5) where the copies are reproduced in raised characters for

the use of the blind; .

(6) where, in addition to copies imported under clauses (3)

a'nd (4) of this subsection, no more than two thousand copies of

any one such tork, which have not been manufactured in the

United States or (anada, are publicly distributed in the United

States.

(c) The requirement of this section that copies be man~ufactured in

the United States or Canada is satisfied if:

(1) in the case wlhere the copies are printed directly fro~m type

that has been set, or directly from plates made from such type,

the setting of the type and the making of the plates have been

perform-ed in the United States or Canada; or

(2) in the case where the making of plates by a lithographic

or photoengraving process is a final or intermediate step preceding

the printing of the copies, the making of the plates has been per-

formed in the United States or Canada; and

(3) in any case. the printing or other final process of producing

m7ultiple co2pies and any binding of the copies have been performeed

in the United States or Canada.

(d) Importation or public distribution, of copies in violationl of

this sect'io. does not inlqalidate protection for a, woork under this title.

JIowcve', in any cilil actioib or crimlinal proceeding for itfringemlent

of the (;reltsive rights to reproduce anad distribute copies of the work,

the infringer has a com.plete defev.we with respect to all of the non-

dramnatic literar.y nmaterial comprised in the work and an.y other parts

of the .work i~n which the exclusive rights to reproduce and distribute

copies are otwn ed by the sanme person toho olns sulch exclusive rights

in the nonldramatic literary mvaterial, if he proves:
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(I) that copies of the, .toork hare been imnpo'te(l ivuto o' plublicly

distriibuted in the Ulnitecl States it. ?'ciolatioll of this sections, by or

with, the auLthority of the ow)ner of such exc7usice r'ights; anld

(2) that the infri7ging copies wcere manlufactur'ed i~n the Uvnited

Sftates or (cana(da inl accorldanece with the provisions of subsection)i

(c) ; andg

(3) thatt the hinfri7gemnent was cownmleneet d before the effectice

dlate of regisftratiolr for an authorlized edition of the work, the

copies of which hate been. manufact'ur6ed i7. the Un7ited States or'

Ca.ada in accordance with the prorision.s. of subsection (c).

(e) In any action for' infrinbgeiment of the exclusive rights to repro-

dlce and distribute copies of a wo'rk containing material reqluired by

this section. to be vwo.nufactured in the United States or Cavnada. the

copylright ow7er' shall set forth in. the comnplaint the names of the per-

sons or or'(ganizatiols lwho pel'fonzen(l the processes specified by subsec-

tion (c) with respect to that material, and the places wher'e those

1poce.sscs were per2fo.mzed.

§ 602. Infringing importation of copies or phonorecords

(a) Im'7po2;tation71 ilto the United States, without the authority of

the ownier' of copyriight under this title, of copies or' phonorecor'ds of

( oIcwork that hare beent acqrui)ed abroad is .an in.fringecnl,.t of the

ex.cltsire right to distribute copies or' phonorecods untlder section 106,

actionable untder section 501. This subsection (loes not apply to:

(I) im.por'tation, of copies olr phonoreco)rds lnclder the autholrity

or for the u..e of the gocer.nlwment of the Ultdted States or of anly

State or' political subdivision of a State but not including copies

ori phoniorecords for' use in schools, or' copies of any audiovisual

uwork iqmpoarted f or purposes other thanl a7rchival use;

(2) impo'rtation, for' the pr'ivate use of the imnpoiter and not

forl disti ibutioln, by any pemrson with respect to no nzo0re than one

copy or' phonorecolrd of any one work at any one time, or by any

person ar'riving from abroad with respect to copies or pho710-

recordls formilg part of his personal baggage; or
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(3) illportationl by oJ' for ant organization oper'ated for schol-

arly. cedu(cationwal, or religious pu~iposes and not for primvate gain,

witih 'respect to 'no more than ove copy of an atcliovsual woork

solely for it.s archival pturposes. antd nlo tmore than, five copies or

phonloJceords of any othe,r work for its libbrary lending or archival

pur'pose's.

(b) I[n a case 'where the making of the copies or pho.orecords wootld

halve convstitluted an9 infrilngemeat of copyright if this title had been

applicable, their imlportation is prohibited. In a case wohere the copies

or pholnorecords ,were lawfully made, the Bureau of Customs has nzo

authority to prevenlt their imnportation wunless the provisions of section

0601 are applicable. In either case, the Secretary of the Treasuzry is

authosrized to 'prescribe, by regulation, a procedure unlder which any

person claimtaing an in'terest 'iz the copyright in a particular work may,

ipo'n paynenlct of a sipecified fee, be entitled to notification by the

B3ttreaul of the impoortation of articles that appear to be copies or

pholnorecords of the work.

§ 603. Importation prohibitions: Enforcement and disposition of

excluded articles

(a) The Secretary of the Treasury and the Postmaster General shall

separately or joint7ly msake regylationas for the enforcement of the pro-

visions of this title prohibiting importation.

(b) These regulations may require, a.s a conidition for the exclusion

of articles ?ulder sections 602:

(I) that the person, seeking exclusion obtain a colrt order en-

joi)bing imnpolrtationl of the articles; or

(2) that he fur-ishl proof, of a specified 'nature and in accord-

ance with. prescribed pr'ocedlres, that the copyright in wohich he

claim7)s oan interest is cvalid and that the importation waould violate

the prohibition i,. section 602,; he vnay also be reqluired to post a

surety bond foir any injury that may result if the detention or

exclusion of the ar ticles pr7oves to be unm ju.stified.

(c) Al'ticles impepor'ted in violatio'n of the importatiuo pr7ohibitions
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of this title atre subject to sceizure tand forfeiture il the same manmner as

property i/mplOitted in violatiov of the castoms 're enuie laws. For-

feite(ld rticles shall7 be desthroyed as directed by the Sec)retary of the

Trea.s.trty or the c-otrt, as the case may be; how c er. the articles may be

returoc led to the countriy of export whenceerrc it is showrnt to the satisfac-

tion of the ,Seeretar y of the 2e'eaui-ry that the importer hIad no Yreason-

able grolnids forl belieci'ng that his acts constituted a violatiown of latc.

Chapter 7.-COPYRIGHT OFFICE

Sec.
701. 7'(/ (opylright OffleC: G(ncral rcspoinsibilitics and organiliztion.
702. ('opylright Office rcgulations.
70.. EIff(ctiv(' dlte of actions in Gopyrigyht Office.
70;.. Ictcnttion, atnd( disposition of uarticles d(lcositc i ('opyllright Office.
705;. (opyrighlt Office records: 'Prcparation, ma/tintenancc, public inspection, and

scirb cing.
706(. (Copics of Copyright Office rcceorls.
707. ('oplrighlt Office forms andt putiblicationis.
708. C'opyright Office fcc.s.
709. Delay iin delivery caused by disruption of postal or other services.

§701. The Copyright Office: General responsibilities and orga-

nization

(a) All administratiee functions and duties ulnder this title, ex-

cept a.s otherwcise specified, are the responsibility of the Register of

Copyrights as directoJr of the Copyright Office in the Library of Con-

gress. The Register of Copyrights, together with the subordinate of-

ficers and employees of the Copyright Office, shall be appointed by

the Librarian of Congress, and shall act under his general direction

and sulpervision..

(b) The Register, of Copyrighlts shall adopt a seal to be used on

and after January 1, 1975, to authenticate all certified documetsnnts issued

by the Copyright Office.

(c) The Register of Copyrights shall mnake an. annucal report to

the Librarian of Congress of the woork and accomplishments of the

Copyright Office dcrling the previous fiscal year. The annual report

of the Register of Copyrights shall be published separately and as

a part of the annual report of the Librarian of Cong'ress.
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§ 702. Copyright Office regulations

The Register of Copyrights is authorized to establish regulations

not inconsistept with lazw for the administration of the functions and
dclties made his responsibility 'under this title. All regullations estab-
lished by the Register under this title are subject to the approval of the

Librarian of Congress.
§ 703. Effective date of actions in Copyright Office

In any case in, which time limits are prescribed under this title

for the perforuance of an action in the Copyright Office, and in

which the last day of the prescribed period falls on a Saturday, Sun-
(lay, holiday or other non-business day within the District of Co-
lumbia or the Federal Government, the action may be taken on the
next succeeding business day, and is effective as of the date when the

period expired.

§ 704. Retention and disposition of articles deposited in Copy-

right Office

(a) Upon, their deposit in, the Copyright Office ,under sections 407
and 408, all copies, phonorecords. and identifying material, including

those deposited in.Z connection wOith claims that have been refused

registration, are the property of the Unlited States Goceirtanent.

(b) In the case of published works, all copies, phonorecords, and
identifying mnaterial deposited are available to the Library of Conl-

gress for its collections, or for exchatnge or transfer to any other
library, In the case of unpublished wcorks, the Library is entitled to
select any deposits for its collections.

(c) Deposits not selected by the Library under subsection (b), or
identifying portions or reproductions of them, shall be retained under

the control of the Copyright Office, including retention in Govern-
Mnent storage facilities. for the longest period considered practicable

and desirable by the Register of Copyrights and the Librarian of

Congress. After that period it is withibn the joint discretion of the
Register and the Libravrian to order their destruction or other disposi-
tion; but. in the case of un.published works, no deposit shall be de-
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stroyed or otherewise disposed of during its term of copyright.

(d) The depositor of copies, phonorecords, or identifying material

under section 408. or the copyrigh t ouwner of record, may request

retention, under the coantrol of the Copyright Office, of one or more

of such articles for the futll teran of copyright in the ?work. The Register

of Copyrights shall prescribe, by regulation. the! conlditions under

which such requests are to be mnade and granted, and shall fiw the

fee to be charged under section 708(a) (12) if the request is granted.

§ 705. Copyright Office records: Preparation, maintenance, pub-

lic inspection, and searching

(a) The Regi.ster of Copyrights shall pro ride and keep in the Copy-

right Office records of all deposits. registrations. recordations, and

other actions taken under this title, and shall prepare idexes of all

su6ch recolds.

(b) Such records and indexes, as well as the articles deposited in

conection with comnplleted copyright registratiotns anid retained unde7r

the control of the Cop/yright Office, shall be open, to public inspection.

(c) Upon.7 request aNd payment of the fee specified by section 708,

the Copyright Office shall make a seareh of its public records: indexes,

anld deposits, and shall funis]h a repor7t of the infoirmation they dis-

close ?with respect to any 2particl7nar deposits. registratio,?s, or recorded

doc unenits.

§ 706. Copies of Copyright Office records

(a) Copies may be made of any public records or indexes of the

Copyright Office; additional certificates of copyright registration and

copies of any public records or' indexes may be fur ?ished upon request

and paymnent of the fees specified by section? 708.

(b) Copies or reproductions of deposited articles retained u7delr

the control of the Copyright Office shall be authorized or furnished

only under the conditions specified by the Copyright Office regclations.

§ 707. Copyright Office forms and publications

(a) CATALOG OF COPYRIGHT ENTRIES.-The Register of Copyrights

shall compile and publish at periodic intervals catalogs of all copy-



73

right registrations. These catalogs shall be divided into parts in

accordance with the various classes of w0orks. and the Register has

discretion to determine on the basis of practicability and vsefulness,

the form and frequency of publication of each particular part.

(b) OTHER PUBLICATTONS.-The Register shall furnish, free of charge

upon request, application forms for copyright registration ad(tn

general in.formational mnaterial in connection with the functions of the

Copyright Office. He also has authority to publish compilations of

information, bibliographies, and other 7material he considers to be

of value to the public.

(c) DISTRIBUTION OF PUBLICATIoNS.-All publications of the Copy-

right Off0ice shall be furnished to depository libraries as specified under

section 1905 of title 44, United States Code, and, aside from those fur-

nished free of charge, shall be offered for sale to the public at prices

based on the cost of reproduction and distribution.

§ 708. Copyright Office fees
(a) The following fees shall be paid to the Register of Copyrights:

(1) for the registration of a copyright claim or a supp7ementary

registration under section 408, including the issuance of a certifi-

cate of registration, $6;

(2) for the registration of a claim to renewial of a subsisting

copyright in its first term,. uder section 304(a), including the

issuance of a certificate of registration, $4;

(3) for the issuance of a receipt for a deposit under section

407, $2;

(4) for the recordatiob, as proidded by section 205, of a transfer

of copyright ownership or other document of six pages or less.

covering no more than one title, $5; for each page over six and

for each title over one, 50 cents additional;

(5) for the filing, under section 115(b), of a notice of intentiont

to make phonorecords, $3;

(6) for the recordation, unlder section 302(c). of a statement

reveali'rg the identity of an aulthor of an anonymous or pseta-
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doiym.??ous work, or for the reco'rdation, under section 302(d), of a

staftenmct relatinly to the death of an author, $5 for a document of

six pages o)r less, covering no m~ore than onle title; for each page

over six and fo)r each title orerJ onie, 50 cents additional;

(7) for the issuance. untder section 601, of an import state-

nent, $;

(8) for the issuauwce. under sectioi 7T06, of an additional certifi-

cate of vregistration, $'2;

(9) for the issuance of any other certification, $3; the Register

of Copyr ights has discretion, oni the basis of their cost, to fix the

fees for preparing copies of Copyright Office records, whether

they are to be certified or not;

(10) for the making and reporting of a search as provided by

section 705, and for any related services, $5 for each hour or frac-

tiont of a . hour' consumed,;

--' (11) for any other special services requiring a substantial

amount of time or expense. such fees as the Register of Copyrights

)tmay fix on the basis of the cost of pl'oviding the service.

(b) The fees prescribed by or under this section are applicable to

the United States Gove'rnment and any of its agencies, employees, or

officers, but the Register of Copyrights has discretion to waive the

wrequi)'ement of this subsection in occasional or isolated cases involvinlg

relatively small amouqnts.

§ 709. Delay in delivery caused by disruption of postal or other

services

In any case in which the Register of Copyrights determines, on the

basis of such evidence as he may by regulation. require, that a deposit.

applicatioi., fee, or any other material to be delivered to the Copyright

(ffice by a particular date, would have been received in the Copyright

)f/ice in due time except for a general disruption or suspension of

postal or other transportation or' commu)lications services, the actual

Xreceipt of such material in the Copyright Office within one mointh after
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the date oln ,which the Register determines that the dis.ruption or s us-

pension, of such sereices has tern7inated, shall be considered timely.

Chapter 8.-COPYRIGHT ROYALTY TRIBUNAL
Sec.
801. Copyright Royalty Tribunal; Establishment and purposc.
802. Petitions for the adjustment of royalty rates.
,0 J. Mlelmbership of the Tribunal.
804J. Procedures of the Tribunal.
805. Compensation of members of the Tribunal; expenses of the Tribunal.
S06. Reports to the Congress.
807. Effctive date of royalty adjustment.
808. Effective date of royalty distribution.
809. Judicial review.

§ 801. Copyright Royalty Tribunal: Establishment and purpose

(a) Th'ere is hereby created in the Library of C'ongress a Copyright

Royalty Tribunal.

(b) Subject to the provisions of this chapter, the purpose of the

Tribunal shall be: (1) to make determinations concerning the adjust-

ment of the copyright royalty rates specified by sections 111, 114, 115,

and 116 so as to assure that such rates are reasonable awnd in the event

that the Tribounal shall determine that the statutory royalty rate, or

a rate previously established by the Tribunal, or the revevnue basis in

respect to section 1.11, does not provide a reasonable royalty fee for

the basic service of providing secondary transm.issions of the primary

broadcast transmitter or is otherwise unreasonable, the Tribunal may

change the royalty rate or the revenue bases on which the royalty fee

shall be assessed or both so as to assure a reasonable royalty fee; and

(e) to determine in certain circumstances the distribution of the royal-

ty fees deposited with the Register of Copyrights under sections 111,

114, and 116.

§ 802. Petitions for the adjustment of royalty rates

(a) On July 1, 1975, the Register of Copyrights shall cause to be

published in the Federal Register notice of the commencement of pro-

ceedings for the review of the royalty rates specified by sections 111,

114, 115 and 116.



76

(b) Dlurilng the calendar year 1982, and in. each sabseqaelnt fifth

calendar year, any owner or user of a copyrighted work whose royalty

rates are specified by this title, or by a rate established by the Tri-

bunal, may file a petition with the Register of Copyrights declaring

that the petitioner requests an adjustment of the rate. T'he Register

shall make a determination as to whether the applicant has a signifi-

cant interest in the royalty rate in which an adjustment is requested.

If the Register determines that the petitioner has a significant interest,

he shall cause notice of his decision to be published i? the Federal

Register.

§ 803. Membership of the Tribunal

(a) In accordance with Section 802, or upon certifying the existence

of a controversy concerning the distribution of royalty fees deposited

pursuaalnt to sections 11, 114 and 116, the Register shall request the

American Arbitration Association or any similar successor organiza-

tion, to furnish a list of three members of said Association. The Reg-

ister shall communicate the names together with such information as

may be appropriate to all parties of interest. Any such party within

twenty days front the date said communication is sent nay submit to

the Register written objections to any or all of the proposed names.

If no such objections are received, or if the Register determines that

said objections are not well founded, he shall certify the appointment

of the three designated individuals to constitute a panel of the Tri-

bunal for the consideration of the specified rate or royalty distribu-

tion. Such panel shall function as the Tribunal established in section

801. If the Register determines that the objections to the designation

of one or more of the proposed individuals are well founded, the Reg-

ister shall request the American Arbitration Association or any sim-

ilar successor organization to propose the necessary number of sub-

stitute individuals. Upon receiving such additional names the Register

shall constitute the panel. The Register shall designate one member of

the panel as Chairnan.
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(b) If any member of a panel becomes unable to perform his duties,

the Register, after consultation with the parties, may provide for the

selection of a successor in the manner prescribed in subsection (a).

§804. Procedures of the Tribunal

(a) The Tribunal shall fix a time and place for its proceedings and

shall cause notice to be given to the parties.

(b) Any organization or person entitled to participate in the pro-

ceedings may appear directly or be represented by counsel.

(c) Except as otherwise provided by law, the Tribunal shall deter-

mine its own procedure. For the purpose of carrying out the provisions

of this chapter, the Tribunal may hold hearings, administer oaths,

and require, by subpoena or otherwise, the attendance and testimony

of witnesses and the production of documents.

(d) Every final decision of the Tribunal shall be in writing and

shall state the reasons therefor.

(e) The Tribunal shall render a final decision in each proceeding

wqithib one year from the certification of the panel. Upon a showing

of good cause, the Senate Conmviittee on the Judiciary and the House of

R·epresentatives Committee on the Judiciary may waive this requcire-

ment in a particular proceeding.

§ 805. Compensation of members of the Tribunal; expenses of the

Tribunal

(a) Inl proceedings for the distribution of royalty fees, the comnpen-

sation of members of the T'ribunIal and othe r expenses of the T'ribunal

shall be deducted prior to the distribution of the f tnds.

(b) In proceedings for the adjtustvnent of royalty rates, there is

hereby authorized to be appropriated such sums as may be necessary.

(c) T'he Library of Congress is authorized to furnish facilities and

incidental service to the Tribunal.

(d) The Tribunal is authorized to procure temporary and inter-

mnittent services to the same extent as is authorized by section 3109 of

title 5, United States Code.
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§ 806. Reports to the Congress

The Tribunal immediately upon making a final determination in

any proceeding forl adjustment of a statutory royalty shall transmit

its decision, together with the reasons therefor, to the Secretary of the

Senate and the Clerk of the House of Representatives for reference

to the Judiciary Committees of the Senate and the House of

Representatives.

§ 807. Effective date of royalty adjustment

(a) Prior to the expiration of the first period of ninety calendar

days of continuous session of the Congress, following the transmittal

of the report specified in section 806, either House of the Congress may

adopt a resolution stating in substance that the House does not favor

the recozmmiended royalty adjustment, and such adjustment, therefore,

shall not become effective.

(b) For' the purposes of subsection (a) of this section

(1) Continuity of session shall be considered as broken only by

an adjoiurnment of the Conlgr ess sine die, and

(2) In the compultation of the ninety-day period there shall be

excluded the days on which either House is not in session because

of an adjournment of more than three days to a day certain.

(c) In the absence of the passage of such a resolution by either

Hoiuse dur'ing said ninety-day period, the final determination by the

Tribunal of a petition for adjustment shall take effect on the first day

follo wing ninety calendar days after the expiration of the period speci-

fied by subsection (a).

(d) The Register of Copyrights shall give notice' of such effective

date by publication in the Federal Register not less than sixty days

before said date.

§ 808. Effective date of royalty distribution

.4 final determination of the Tribunal concerning the distribution

of royalty fees deposited with the Register of Copyrights pursuant to

sections 111, 114, and 116 shall become effective thirty days following

such determination unless prior to that time an application has been
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filed pursuant to section 809 to vacate, nmodify or correct the determina.-

tion, and notice of such application has been served upon the Register

of Copyrights. The Register upon the expiration of thirty days shall

distribute such royalty fees not subject to any application filed pur-

su8ant to section 809.

§ 809. Judicial review

In. any of the following cases the United States District Court for

the District of Columbia may make an order vacating, modifying or

correcting a final determination of the Tribunal concerning the distri-

bution of royalty fees-

(a) TWhere the determination was procured by corruption, fraud,

or undue means.

(b) Where there was evident partiality or corruption in any mem-

be)r of the panel.

(c) Where any nmemiber of the panel was guilty of any misconduct

by wohich the 7rights of any pasrty have been prejudiced.

TR'.NSITI'ONAL AND SUPPLWEMENTARY PROVISIONS

Si,'C. 102. T'his title becovmes effective on. January 1, 1975, except as

othearwtise plr)9cided by sectiou 304(b) of title 17 as

amended by this title.

^Au'. 103. This title does not plrovide copyright protection for any

worlk that goes ihnto the public do(imain before Jalnuary 1, 1975. The

exclusive rights, as provided by section 106 of title 17 as amended

by this title, to reproduce a work in phonorecords and to distribute

phonorecords of the work, do ?ot extend to any gnondra7m2atic musical

gwork copyrighted before July 1, 1909.

SEc. 104. All proclamations issued by the President tunder sections

1(e) or 9(b) of title 17 as it existed on December 31, 1974, or under

previous copyright statutes of the United States shall continue in

force until terminated, suspended. or revised by the President.

SEc. 105. (a) (1) Section 505 of title 44, United States ('ode, Sup-

plement IV, is amended to read as follows:
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"§ 505. Sale of duplicate plates

"The Public Priiter shall sell, under regutlatin1s of the Joint Corn-

mittee on Printing to persons who imay apply, additional or duplicate

stereotype or electrotype plates from which a Govern.ment publication

is printed, at a price not to exceed the cost of composition, the metal,

and ?making to the Government, plus 10 per centumr., anfd the full

amount of the price shall be paid when the order is filed."

(2) The item relating to section 505 in the sectional analysis at the

beginning of chapter 5 of title 44, United States Code, is amended to

read as fo7lo cs :

"505. Sale of du7plicate plates."

(b) Sectiog, 2113 of title 44, United States Code, is amnleded to read

as follows:

"§ 2113. Limitation on liability

"When letters and other intellectual productions (exclusive of

patented material, published works under copyright pmotection, and

unpublished works for which copyright registration has been cade)

come into the custody or possession of the Admin'istrator of General

Services, the United States or its agents are not liable for infringe-

inent of copyright or analogous rights arising out of use of the mnate-

ria7s for display, inspection, research, rep7roductio?1, or othler purposes."

(c) 11i section 1..98(b) of title 28 of the Un.7ited States Code, the

phrase "sections 101 (b) of title 17" is ameinded to read "section 504(c)

of title 17".

(d) Section 543(a) (4) of the Internal Revenue Code of 1954, as

amedcld. is amended by strikin,(g out "(other than by 'reason of sec-

tion 2 or 6 thereof) ".

(e) Section. 3202(a) of title 39 of the United States Code is

amended by striking out clause (5). Section 3206(c) of title 39 of the

United States Code is' amculdedl by striking out clatuse (c). Section

3206 (d) is re? tumbered (c).

(f) In section 6' of the Standard Rleference Data Act (section

290(e) of title 15 of the United States Code, Supplement IV), sub-
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section (a) is amended to delete the reference to "section 8" and to

substitute therefor the phrase "section 105".

S.c'. 106. In any case where, before January 1, 1975, a person has

lawfully made parts of instruments serving to reproduce mechani-

cally a copyrighted ,work under the compulsory license provisions of

section 1 (e) of title 17 as it existed on December 31, 1974, he may

continue to make and distribute such parts embodying the same me-

chanical reproduction without obtaining a nezo compulsory license

under the terms of section 115 of title 17 as amended by this title.

Howoever. such parts made on or after January 1, 1975, constitute

phonorecords and are otherwise subject to the provisions of said

section 115.

S'c. 107. In. the case of any ,work in which an ad interim copyright

is subsisting or i.s capable of being secured on December 31, 1974,

under section 22 of title 17 as it existed on that date, copyright pro-

tection is hereby extended to endure for the term or termns provided

by section 304 of title 17 as amended by this title.

SEc. 108. The notice provisions of sections 401 through 403 of title

17 as amended by this title apply to all copies or phonorecords publicly

distributed on or after Jarmuary 1, 1975. However, in the case of a work

published before January 1, 197.5, compliance with the notice provi-

sions of title 17 either as it existed on December 31,1974, or as amended

by this title. is adequate with respect to copies publicly distributed

after Decemeber 31,1.97./.

SEc. 109. The registration of claims to copyright for which the

required deposit, application. and fee were received in the Copyright

Office before January 1. 1975, and the recordation of assignments of

copyright or' other istltments received in. the Copyright Office before

January 1, 1975. shall be made in accordance with title 17 as it existed

on December 31. 1974..

SAEc. 110. The demand and penalty provisions of section 14 of title

17 as it existed on December 31, 1974, apply to any work in which copy-

r ight has been secured by publication with notice of copyright on or

35-897 0 - 74 - 6
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before that date, but any deposit and registration made after that date

in response to a demand under that section shall be made in accordance

with the provisions of title 17 as amended by this title.

S.(c. 111. Section. 2.318 of title 18 of the United States Code is

ameinded to read as follows:

"§2318. Transportation, sale or receipt of phonograph records

bearing forged or counterfeit labels

"VWhoever knowingly and with fraudulent intent transports, causes

to be transported, receives, sells, or offers for sale in interstate or

foreign commerce any phonograph record, disk, wire, tape, film, or

other article oni which sounds are recorded, to which or upon which is

stamped, pasted, or affixed any forged ,or counterfeited label, knowing

the label to have been falsely made, forged, oir couinterfeited shall be

fihed not more than $25,000 or imprisoned for ,iot nore than three

years, or' both, for' the first such offense and shall be fined not more than

$50,000 or, impri.soned not more than seven years or both, for any sub-

sequent offense."

S.c-'. 112. All causes of action that arose under title 17 before Jan-

uary 1, 1975, shall be governed by title 17 as it existed wohen the cause

of action arose.

Sc':. 113. If any provision of title 17, as amended by this title, is

declared un7constitutional, the validity of the remainder of the title

is not affected.

TITLE II-NATIONAL COMMISSION ON NEW TECHNO-

LOGICAL USES OF COPYRIGHTED WORKS
ESTABLISHMENT AND PURPOSE OF COllMISSION

S 2'c'. 201. (a) There is hereby created in the Library of Congress a

National Commission on New Technological Uses of Copyrighted

Works (hereafter called the Commission).

(b) The purpose of the Commission is to study and compile data on:

(1) the reproduction and use of copyrighted works of author-

ship-

(A) in conjunction with automatic systems capable of stor-

ing, processing, retrieving, and transferring information, and
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(B) by various forms of machine reproduction, not includ-

ing reproduction by or at the request of instructors for use

in face-to-face teaching activities; and

(2) the creation of new works by the application or intervention

of such automatic systems or machine reproduction.

(c) The Commission shall make recommendations as to such

changes in copyright law or procedures that may be necessary to

assure for such purposes access to copyrighted works, and to provide

recognition of the rights of copyright owners.

MEMBERSHIP OF THE COMMISSION

Sk'c. 202. (a) The Commission shall be conmposed of thirteen voting

members, appointed as follo ws:

(1) Four roermbe rs, to be appoi.teld by the President, selected

frovm? authors and other copyright owners;

(2) Four members, to be appoiited by the President, selected

from7 users of copyright iworks;

(3) Four nongovern-miental members to be appointed by the

President, selected f rom? the public generally;

(4) The Libariaan of (!orgress.

(b) The President shall appoint a Chairman, and a Vice Chairman

who shall act as Chairman in the absence or disability of the Chairmnan

or in the event of a vacancy in that office, from among the four mnem-

bers selected from the public generally, as provided by clause (3) of

subsection. (a). The Register of Copyrights shall serve ex officio as

a nonvoting mnember of the Commission.

(c) Sevean coting members of the Comm7ission, shall constitute a

quorunm.

(d) Any vacancy in the Com(mission shall not affect its powers and

shall be filled in the same manner as the original appointment

was made.
CO.IIPENSATION OF MEMBERS OF COMMISSIONS

Sie'c. 203. (a) lfeembers of the Commission, other than officers or

employees of the Federal Gocernmenlt, shall receive compensation at
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the rate of $100 per day while engaged in the actual performance

of Commission duties, plus reimbtursement for travel, subsistence, and

other necessary expenses in connection with such duties.

(b) Any members of the Cos7mmission who are officers or employ-

ees of the Federal Gocernment shall serve on the Comrnission with-

out compensation, but such members shall be reimbursed for travel,

subsistence, and other necessary expenses in connection with the per-

formanvce of their dutties.
STAFF

SE'.. 204. (a) To assist in its studies, the Commission may appoint

a staff which shall be an adminlistrative part of the Library of Con-

griess. The staff shall be headed by an Executive Director, who shall

be responsible to the Commission for the administration of the duties

entrusted to the staff.

(b) The Commissionl, may procure tempolrary and interwmittent semrv-

ices to the same extenst aisis authorized by section 3109 of title 5, United

States Code, but at rates not to exceed $100 per day.
EXPENSES OF T'HE COMMISSION

SEc. 205. There are hereby authorized to be appropriated such sums

as may be necessary to carry out the provisios of this title.

REPORTS

S 2C. 206. (a) WVithin one year after the first meeting of the Com-

mission it shall submit to the President and the Conggress a preliminary

report on its activities.

(b) Within three years after the enactment of this Act the Com-

mission shall submit to the President and the Congress a final report

on its study and investigation which shall include its recommenda-

tions and such proposals for legislation and administrative action as

may be necessary to carry out its recommendations.

(c) In addition to the preliminary report and final report required

by this section, the Commission may publish such interim reports as

it may determine, including but not limited to consultant's reports,

transcripts of testimony, seminar reports, anul other Commission

findings.
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POlWESRS OFl' THIE COlMIWSSION

S6'c. 207. (a) The Comm issioan or, with. the authorization of the

Commission, any three or more of its members, may, for the purpose of

carrying out the provisions of this title, hold hearings, administer

oaths, and require, by subpoena or otherwise, the attendance and testi-

mony of witnesses and the production of documentary material.

(b) WTith the consent of the Com?nissionl, any of its members may

hold any meetings, seminars, or conferences considered appropriate

to provide a forum for discussion of the problems with which it is

dealing.
TERlINATION

S'c%. 208. On the sixtieth day after the date of the submission of its

final report, the Commission shall terminate and all offices and

employment under it shall expire.

TITLE III-PROTECTION OF ORNAMENTAL DESIGNS

OF USEFUL ARTICLES
DESIN.vS PROTECTED

Stc:. 301. (a) The author or other proprietor of an original ornla-

mental design of a useful article may secure the protection provided

by this title upon complying with and subject to the provisions hereof.

(b) For the purposes of this title-

(1) A "useful article" is an article which in normal use has an in-

trinsic utilitarian function that is not merely to portray the appearance

of the article or to convey information. An article which normnally is

a part of a useful article shall be deemed to be a useful article.

(2) The "design of a useful article", hereinafter referred to as a

"design", consists of those aspects or elements of the article, including

its two-dimensional or three-dimensional features of shape and sur-

face, which make up the appearance of the article.

(3) A designy is "orntamenltal" if it is inteinded to make the article

attractive or distinct in' appearance.

(4) A design is "originwal" if it is the indepenudet creation of an

author who dI;d not copy it f 'omw annother' source.
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DESIGNS NOT SUBJEC' TO PROTECTION

S&'c. 302. IProtectiolb qnder this title shall not be available for a

designl that is-

(a) not original;

(b) staple or comllzoniplace, such as a standard geosmetric figure,

familiar symbol, emblem, or mnotif, or other shape, pattern, or

configuration which has become common, prevalent, or ordinary;

(c) differewnt from a design excluded by subparagraph (b)

above only in insignificalnt details or in elements which are vari-

ants commonly used in the rele aent trades; or

(d) dictated solely by a utilitarian function of the article that

embodies it;

(e) composed of three-dimensiolnal features of shape and sur-

face wCith rmspect to gen's, women's, and children's apparel! in-

cluding unldergarmlents and outerweal'.
REVISIONS, ADAPTATIONS, AND REARRANGEMENTS

Ss'c. 303. Protection for a design unclder this title shall be available

ntotiwithstalding the employment in the design of subject matter ex-

cluded flromn protection wunder section 302, if the design is a substantial

revision, adaptation, or rearrangeiment of said subject matter: Pro-

vided, T'hat such protection shall be available to a design employing

subject matter protected under title I of this Act, or title 35 of the

United States Code or this title, only if such protected subject matter

is employed with the conselt of the proprietor thereof. Such pro-

tection shall be independent of any subsisting protection in subject

matter emplo7yed in the design, and shall vot be construed as securing

any right to subject vmatter excluded from protection or as extending

al.y subsisting p-rotection.
COMMlJNCEMENT OF PROTECTION

SEC. 304. (a) 7'he protection provided for a design under this title

shall commence upon the date when the design is first made public.

(b) A desiga is made public when, by the proprietor of the design

- or with his consent, an existing useful article emnbodying the design
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is anywhere publicly exhibited. publicly distributed, or offered for

sale or sold to the public.

TERM OF PROTECTION

S:c. 305. (a) Subject to the provisiovs of this title, the protection

herein provided for a desiggn shall continue for a term of five years

from the date of the commencement of protects'on as provided in sec-

tion 304(a), but if a proper application for renewoal is received by the

Administrator during the year prior to the expiration of the five-year

term, the protection herein provided shall be extended for an addi-

tional period of five years from the date of expiration of the first fivce

years.

(b) If the design notice actually applied shows a date earlier than

the date of the commencement of protection as provided in section

304(a), protection shall terminate as though the terrm had convmmenced

at the earlier date.

(c) Where the distinguishing elements of a designl are in substan-

tially the same form in a number of different useful articles, the

design shall be protected as to all such articles when protected as

to one of them, but not more than one registration shall be required.

Upon expiration or termination of protection in a particular design

as provided in this title all rights under this title in said design shall

terminate, regardless of the number of different articles in which the

design may have been utilized during the term of its protection.
THE DESIGN NOTICE

SA'C. 306. (a) Whenever any design for which protection is sought

under this title is made public as provided in section 304(b), the

proprietor shall, subject to the provisions of section 307, mark it or

have it marked legibly with a design notice consisting of the following

three elements:

(1) the words "Protected Design", the abbreviation "Prot'd

Des." or the letter "D" within a circle thus );

(2) the year of the date on which the design was first made

public; and
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(3) the name of the proprietor, an abbreviation by which the

name can be recognized, or a generally accepted alternative desig-

nation of the proprietor; any distinctive identification of the

proprietor may be used if it has been approved and recordedl by

the Administrator before the design marked with such identifica-

tion is made public.

After registration the registration number may be used instead of

the elements specified in (2) and (3) hereof.

(b) The notice shall be so located and applied as to give reasonable

notice of design protection while the useful article embodying the

design is passing through its normnal channels of commerce. This re-

quiremlent nmay be fulfilled. in, the case of sheetlike or strip materials

bearing repetitive or continuouts designs, by application of the notice

to each repetitio?, or to the margi'n, selvage, or reverse side of the ma-

terial at reasolably frequent irntervals, or to tags or labels affixed to

the material at such intervals.

(c) WWhen the proprietor of a design has complied with the provi-

sions of this section, protection under this title shall ?zot be affected by

the remocal, destructions, or obliteration by others of the design notice

on an article.
EFFECT' OF OMISSION o01 NOTICE

S.'('. 307. The om;ission of the notiee prescribed in section 306 shall

not cause loss of the protection 0or prevent recovery for infringement

against any person vwho, after ?cwritten notice of the design protection,

begins an undertaking leading to infringemenst: Provided, That such

omnission shall prevent any reco very under section ,322 against a person

.11who began an undertaking leading to inLfringement before receiving

written notice of the design protection, and no injunction shall be

had unless the proprietor of the design? shall reimburse said person

for any reasonable expenditure or contractual obligation in connec-

tiO?n with such undertaking incurred before written notice of design

protection. as the court in. its discretion shall direct. The burden

of proving lwritten notice shall be on the proprietor.
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INFRINGEJMENT

Si.'r. 308. (a) It shall be infringement of a design protected under

thi.s title for any person, wcith out the consent of the proprietor of

the design, wuithin the United States or its territories or possessions

and duzr;ing the te'rm of stUch protection, to-

(1) make, hare made, or import, for sale or for use in trade,

any in.fringing article as defined in subsection (d) hereof; o07

(2) sell or distribute for sale or for use in trade any such

infringing airticle: Provided. hotwvere, That a seller or distributor

of any such article w ho did not nmake or impor't the same shall be

deemved to be an. i?.fringer o77y if-

(i) he ivndtced or acted in col7usion wzvith a manzufacturer to

make, or an impor7ter to import such article (merely purch as-

ing or girving an order to purchase in the ordinary course of

businless shall not of itself constitute such indlucemvent or

coll7s1ion) ; or

(ii) he refuses or fails upon the request of the proprietor

of the design to make a prompt and full disclosure of his

source of such article, and he orders or reorders such article

after having received notice by registered or certified nail

of the protection subsisting in the design.

(b) It shall be not infringement to make, have nmale, import, sell,

or distribute, any article embodyi~ng a design created without knowl-

edge of, and copying from, a protected design.

(c) A person who incorporates into his own product of manuf acture

an infringing article acquired from others in the ordinary course of

business, or who, without knowledge of the protected design, makes or

processes an infringing article for the account of another person in the

ordinary course of business, shall not be deemed an infringer except

under the conditions of clauses (i) and (ii) of paragraph (a) (2) of

this section. Accepting an order or reorder from the source of the in-

fringing article shall be deemed ordering or reordering within the

meaning of clause (ii) of paragraph (a) (2) of this section.
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(d) An "infringing article" as used herein is any article, the design

of which has been copied from the protected design, without the con-

sent of the proprietor: Provided however. That an illustration or

picture of a protected design in an advertisement, book, periodical,

newspaper, photograph, broadcast, motion picture, or similar medium

shall not be deemed to be an infringing article. An article is not an

infringing article if it embodies, in common with the protected design,

only elements described in subsections (a) through (d) of section 302.

(e) The party alleging rights in a design in any action or proceed-

ing shall have the burden of affir7r7atively establishing its originality

,whenever the opposing party introduces an earlier woork wohich is

identical to such design, or so similar as to make a prima facie show-

ing that such design was copied from such work.
APPLICATION FOR REGISTRATION

SEC. 309. (a) Protection under this title shall be lost if application

for registration of the design is not made within six months after the

date on which the design teas first made public as provided in section

304(b).

(b) Application for registration or renewal may be made by the

proprietor of the design.

(c) The application for registration shall be made to the Adminis-

trator and shall state (1) the hname and address of the author or

authors of the design; (2) the na7me and address of the proprietor

if different front the author; (3) the specific name of the article, in-

dicating its utility; (4) the date when the design wa-s first made public

as provided in section 304(b); and (5) such other information as may

be reqtired by the Administrator. The application for registration

may inclutde a description setting forth the salient features of the de-

sign, but the absence of such a description shall not prevent registra-

tion under this title.

(d) The application for registration shall be acconmpanlied by a

statemlent ,under oath by the applicant or his duty authorized agent or

representative, setting forth that, to the best of his knowledge and be-
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lief (1) the design is original and was created by the author or authors

arnmed in the application; (2) the design has not previously been regis-

tered oni behalf of the applicant or his predecessor in title; (3) the de-

sign has been made public as provided in section 304(b); and (4) the

applicant is the person entitled to protection and to registration under

this title. If the design has been made public with the design notice

prescicibed in section 316,. the statement shall also describe the exact

for0m, and position of the design notice.

(e) Err'or in any statement or assertion as to the utility of the article

named in the application, the dlesigqn of which is sought to be regis-

tered, shall not affect the protection secured under this title.

(f) Errors in omitting a joint author or in naming an alleged joint

eauthor shall not affect the ralidity of the' registration, or the actual

ownership or the protection of the design . Provided, T'hat the name of

one inldividual who was ins fact a), author is stated in the application.

Where the design was made within the regular scope of the author's

emn,ployjment and indiei(dhal authlorship of the design is difflcult or im-

possible to ascribe and the application so states, the name and address

of the employer for whom the design was made may be stated instead

of that of the individual author.

(g) T'he applieation, for registration shall be accompanied by two

copies of o dawinirlg or other' pictoriatl represenetation of the useful

article having one or more views, adequate to show the design, in a

fo)r, ad .style suitable for rep)roduction. which shall be deemed a

part of the application.

(h) Related useful a.r'tcles haviLng co7nmmon design features may be

included iv the samle application nmde), such conditions as may be pre-

scribed by the Administrator.

BENEFIT OF EARLIER FILING DATE IN FOREIGN COUNTRY

S&.c. 310. An application for registration of a design filed in this

country by any person who has, or whose legal representative o0 pred-

ecessor or successor in title has previously regularly filed an applica-

tion for registration of the same design in a foreign country which af-
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fords similar privileges in the case of applications filed in the United

States or to citizens of the United States shall have the same effect

as if filed in this country on the date on which the application was

first filed in any such foreign country, if the application in this country

is filed within six nonths from the earliest date on wehich any such

foreign application was filed.
OATHS AND ACKNO1VLEDGME.lINTS

SEC. 311. Oaths and acknowledgmen7ts required by this title may be

m7ade before any person in the United States authorized by law to

administer oaths, or, when made in a foreign coutntry, before any

diplomatic or consular officer of the United States authorized to ad-

iminister oaths, or before any official authorized to administer oaths in

the foreign country concerned, whose authority shall be proved by a

certificate of a diplomatic or consular officer of the United States, and

shall be valid if they comply with the laws of the state or country

wohere made.
EXAMINATION OF APPLICATION AND ISSUE OR REFUSAL OF REGISTRATION

SEc. 312. (a) Upon the filing of an application for registration in

proper form as provided in section 309, and upon payment of the fee

provided in section 315, the Administrator shall determine whether

or not the application relates to a design which on its face appears to

be subject to protection under this title, and if so, he shall register the

design. Registration under this subsection shall be announced by

publication.

(b) If, in his judgment, the application for registration relates to

a design which on its face is not subject to protection under this title,

the Administrator shall send the applicant a notice of his refusal to

register and the grounds therefor. Within three months from the date

the notice of refusal is sent, the applicant may request, in writing, re-

consideration of his application. After consideration of such a request,

the Administrator shall either register the design or scnd the applicant

a notice of his final ref tsal to register.

(c) Any person who believes he is or will be damaged by a registra-
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tion tunder this title may, upon payment of the prescribed fee? apply

to the Administrator at any time to cancel the registration on the

ground that the design is not subject to protection under the provisions

of this title, stating the reasons therefor. Upon receipt of an applica-

tion for cancellation, the Administrator shall send the proprietor of

the design, as shown in the records of the Office of the Administrator, a

notice of said application, and the proprietor shall have a period of

three months from the date such notice was mailed in which to present

arguments in support of the validity of the registration. It shall also

be within the authority of the Administrator to establish, by regula-

tion, conditions under which the opposing parties may appear and be

heard in support of their arguments. If, after the periods provided for

the presentation of arguments have expired, the Administrator deter-

mines that the applicant for cancellation has established that the de-

sign is not subject to protection under the provisions of this title, he

shall order the registration stricken front the record. Cancellation

under this subsection shall be aznnotulced by publication, and notice of

the Administrator's final determination with respect to any application

for cancellation shall be sent to the applicant and to the proprietor

of record.

(d) Remedy against a final adverse determination wunder subpara-

graphs (b) and (c) above may be had by means of a civil action

against the Administrator pursuant to the provision of section 1361 of

title 28, United States Code, if commenced within such time after such

decision, not less than 60 days, as the Administrator appoints.

(e) When a design has been registered under this section, the lack

of utility of any article in wzhich it has been embodied shall be no

defense to an infringement action under section 320, and no ground

for cancellation under subsection (c) of this section or under sec-

tion 323.
CERTIFICATION OF REGISTRATION

SE'. 313. Certificates of registration shall be issued in the name of

the United States under the seal of the Office of the Adrministrator and
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shall be recorded in the official records of that Office. The certificate

shall state the tamne of the useful article, the date of filing of the appli-

cation, the date on which the design was first macde public as provided

in section 304(b) or any earlier date as set forth in section 305(b), and

shall contain a reproduction of the drawing or other pictorial repre-

sentation showing the design. Where a description of the salient fea-

tures of the design appears in the application, this description shall

also appear in the certificate. A renewal certificate shall contain the

date of renewal registration in addition to the foregoing. A certificate

of initial or renewal registration shall be advmitted in any court as

prima facie evidence of the facts stated therein.
PUBLICATION OF ANNOUNCEMENTS AND INDEXES

Sk'c'. 314. (a) The Administrator shall publish lists and indexes of

registered designs and cancellations thereof and may also publish the

drawing or other pictorial representations of registered designs for

sale or other distribution.

(b) The Administrator shall establish and maintain a file of the

drawings or other pictorial representations of registered designs, which

file shall be available for use by the public under such conditions as

the Admninistrator may prescribe.
FEES

Sd'u. 315. (a) There shall be paid to the Admnzinistrator the following

fees8

(1) On filing each application for registration or for renewal of reg-

istration of a design, $15.

(2) For each additional related article included in one application,

$10.

(3) For recording assignment, $3 for the first six pages, and for each

additional two pages or less, $1.

(4) For a certificate of correction of an error not the fault of the

Office, $10.

(5) For certification of copies of records, $1.

(6) On filing each application for cancellation of a registration,

$15.
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(b) The Administrator may establish charges for materials or serv-

ices furnished by the Office, not specified above, reasonably related to

the cost thereof.

REGULATIONS

SEL'. 316. The Administrator may establish regulations not incon-

sistent with law for the administration of this title.
COPIES OF RECORDS

&SC. 317. Upon payment of the prescribed fee, any person may ob-

tain a certified copy of any official record of the Office of the Adminis-

trator, which copy shall be admissible in evidence with the same effect

as the original.
CORRECTION OF ERRORS IN CERTIFICATES

S&c. 318. The Administrator may correct any error in a registration

incurred through the fault of the Office, or, upon payment of the re-

quired fee, any error of a clerical or typographical nature not the fault

of the Office occurring in good faith, by a certificate of correction under

seal. Such registration, together with the certificate, shall thereafter

have the same effect as if the same had been originally issued in such

corrected form.
OWNERSHIP AND TRANSFER

Si:. 319. (a) The property right in a design subject to protection

under this title shall vest in the author, the legal representatives of a

deceased author or of one under legal incapacity, the employer for

whom the author created the design in the case of a design made

within the regular scope of the author's employment, or a person to

whom the rights of the author or of such employer have been trans-

ferred. The person or persons in whom the property right is vested

shall be considered the propr-ietor of the design.

(b) The property right in a registered design, or a design for which

ant application for registrationl has been or may be filed, may be as-

sqigned, granted, conveyed, or mortgaged by an, instrumneit in writing.

signed by the proprietor, or may be bequeathed by will.

(c) An ac/nowledgemevnt as provided in section 311 shall be prinma

facie evidence of the execution of an assignlment, grant, conveyance,

or mortgage.
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(d) An assignment, grant, conveyance, o7 mortgage shall be void

as against any subsequent putrchaser or mortgage for a valuable con-

sideration, without notice, unless it is recorded in the Office of the

Admilnistrator withtin three 'months from its date of execution or prior

to the date of such subsequent purchase or mortgage.

REMEDY FOR INFRINGEMENT

SEC. 320. (a) The proprietor of a design shall have remedy for in-

fri,7gement by civil action instituted after issuance of a certificate of

registration of the design.

(b) T'he proprietor of a design may have judicial review of a final

refusal of the Admninistrator to register the design, by a civil action

brought as for infringement if commenced within the timhe specified

in section 312(d), and shall have remedy for infringement by the same

action if the court adjudges the design subject to protection under this

title: Provided. That (1) he has previously duly filed and duly pros-

ecuted to such, final refusal an application in, proper form for regis-

tration, of the designs, and (2) he causes a copy of the complaihnt in

action to be delivered to the Administrator within. ten days after the

commencenment of the action, and (3) the defendant has committed acts

in respect to the design which would constitute infringenment with

respect to a design protected uender this title.

INJUNCTION

SEc. 321. The several courts having jurisdiction of actions under

this title may grant injunctions in accordance with the principles of

equity to prevent infringement, including in their discretion., prompt

relief by temvporary restraining orders and preliminary injunctions.
RECOVERY FOR INFRINGEMENT, AND SO FORTH

SEc. 322. (a) Upon finding for the claimant the court shall award

h.ivm damages adequate to compensate for the infringement, but in

no event less than the reasonable value the court shall assess them.

In either event the court may increase the damages to such amount,

not exceeding $5,000 or $1 per copy, whichever is greater, as to the
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court shall appear to be just. The damages awarded in any of the

above circumstances shall constitute compensation and not a penalty.

The court may receive expert testimony as an aid to the determnination

of damages.

(b) No recovery under paragraph (a) shall be had for any inqfringe-

ment committed more than three years prior' to the filing of the

complaint.

(c) T'he court may award rea.sonable attolney's fees to the prevail-

ing party. The court may also award other expenses of suit to a

defendant prevailing in an action brought unlder section 320(b).

(d) The court may order that all infringing articles, and any plates,

molds, patterns, models, or other means specifically adapted for mnak-

ing the same be delivered up for destruction or other disposition as

the court may direct.
POlWER OF COURT OVER REGISTRATION

BSEc. 323. In any action involving a design for which jsrotectionl is

sought under this title, the court when appropriate may order' registra-

tion of a design or the cancellation of a registration. Any such order

shall be certified by the court to the Administrator, who shall make

appropriate entry upon the records of his Office.
LIABILITY FOR ACTION ON REGISTRATION FRAUDULENTLY OBTAINED

SEc. 324. Any person who shall bring an action for infringement

knowing that registration of the design was obtained by a false or

fraudulent representation materially affecting the rights under this

title, shall be liable in the suvmz of $1,000, or such part thereof as the

court may determine, as compensation to the defendant, to be charged

against the plaintiff and paid to the defendant, in addition to such

costs and attorney's fees of the defendant as may be assessed by the

court.
PENALTY FOR FALSE AMARKING

SEC. 325. (a) Whoever, for the purpose of deceiving the public,

marks upon, or applies to, or uses in advertising in connection with any

35-897 0 - 74 - 7
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article made, used, distributed, or sold by him, the design of which

is not protected under this title, a design notice as specified in section

306 or any other words or sy?bols importing that the design is pro-

tected under this title, knowing that the design is not 'so protected,

shall be fined not more than $500 for every such offense.

(b) Any person may sue for the penalty, in which eventt, one-half

shall go to the person suing and the other to the use of the United

States.
PENALTY FOR FALSE REPRESENTATION

S1'c. 326. Whoever knowingly makes a false representation mnate-

rially affecting the rights obtainable under this title for the purpose

of obtaining registration of a design under this title shall be fined

?not less than $500 and not more than $1,000, and any rights or privi-

leges he may have in the design under this title shall be forfeited.

REL.4TION TO COPYRIGHT LAW

Si:'. 327. (a) Nothling in this title shall affect any right or remedy

now or' hereafter held by any person under title I of this Act.

(b) When a pictorial, graphic. or sculptural work1 in which copy-

right subsists under title I of this Act is utilized in an original orna-.

mental design of a useful article, by the copyright proprietor or under

an express license from him., the design shall be eligible for protection

under the provisions of this title.

IELATION TO PATE'NT LAIV

SEC. 328. (a) Nothing in this title shall affect any right or remedy

available to or held by any person under title 35 of the United States

Code.

(b) The issuance of a design patent for an ornamental design for

an article of manufacture under said title 35 shall terminate any pro-

tection of the design under this title.

COMMON LAW AND OTHER RIGHTS UNAFFECTED

Skc'. 32.9. Nothing in this title shall annoul or limit (1) common law

or other rights or tremedies, if any, available to or held by any person



99

with respect to a design which has not been made public as provided

in section 304(b), or (2) any trademark right or right to be protected

against unfair competition.
ADMINISTRATOR

Ss''. 330. The Administrator and Office of the Administrator re-

ferred to in this title shall be such officer and office as the President

may designate.

SEVERABILITY CLAUSE

Stc. 331. If any provision of this title or the application of such

provision to any person or circumstance is held invalid, the remainder

of the title or the application to other persons or circumstances shall

not be affected thereby.

AMENDMENT OF OTHER STATUTES

SEc. 332. (a) Subdivision a(2) of section 70 of the Bankruptcy

Act of July 1, 1898, as amended (11 U.S.C. 110(a)), is amended

by inserting "designs," after "patent rights." and "design registra-

tion," after "application for patent,".

(b) Title 28 of the United States Code is amended-

(1) by inserting "designs," after "patents," in tile first sentence

* of section 1338(a);

(2) by inserting ", design," after "patent" in the second sen-

tence of section 1338 (a);

(3) by iserting "design," after "copyright," in section 1338

(b);

(4) by inserting "and register designs~" after "copyrights" in

section 1440; and

(5) by revising section 1498(a) to read as follows:

"(a) Whenever a registered design or invention is used or aznnu-

factured by or for the United States without license of the ownler

thereof or lawful right to use or manufacture the same, the owner's

remedy shall be by action against the United States in the Court of

Claims for the recovery of his reasonable and entire compensation

for such use and manufacture.
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"For the putrposes of this section, the use or manufacture of a

registered design or an invention described in and covered by a patent

of the United States by a conrtractor, a subcontractor, or any person,

firm, or corporation for the Governmlent and with the authorization

or consent of the Government, shall be construted as use or 7manufac-

ture for the United States.

"l'he court shall not award compensation under this section if

the claim is based on the use or manufacture by or for the United

States of any article owned, leased, used by, or in the possession of

the United States. prior to. in the case of an invention, Jtuly 1, 1918,

and in the case of a registered design, July 1, 1976.

."A Government employee shall have the rigl ht to bring slit against

the Government under this section except where he was in a position

to order, influence, or induce use of the registered design or invention

by the Government. This section shall not confer a ¥ight of action on

any registratnt or patentee or arny assignee of sucth registrant or pat-

entee wtithe respect to anly design created by or in vention discovered or

invented by a personl i, ile in the employment or service of the United

States, wohere thie design or inv'ention was related to the official funec-

tions of the employee, ;in cases in which stch. functions included rc-

search and development, or in the nmaking of which Governmvent time,

materials. or facilities lwere used."
TIMCE OF TAKING EFFECT

Sic. 333. This title shall take effect one year after enactmnent of this

Act.
NO RETROACTIVE EFFECT

Src. 334. Protection under this title shall not be available for any

design that has been made public as provided in section 304(b) prior

to the effective date of this title.

SHORT TITLE

Sac. 335. This title may be cited as "The Design Protection Act of

1973."

O
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PURPOSE

The purpose of the proposed legislation, as amended, is to provide
in Title I for a general revision of the United States Copyright Law,
title 17 of the United States Code. Title II of the bill provides for the
establishment in the Library of Congress of a National Commission
on New Technological Uses of Copyrighted Works. Title III of the
bill creates a new type of protection for ornamental designs of useful
articles.

STATEMENT

The present Copyright Law of the United States is essentially that
enacted by the Congress in 1909. Many significant developments in
technology and communications have rendered that law clearly inade-
quate to the needs of the country today.

The enactment of legislation "To promote the Progress of Science
and useful Arts, by securing for limited Times to Authors and In-
ventors the exclusive Right to their respective Writings and Dis-
coveries", is one of the powers of the Congress enumerated in Article
I, section 8 of the Constitution. Some commentators on the Congress
in recent years have expressed concern that the legislative branch has
too frequently yielded the initiative in legislative matters to the
executive branch. This legislation is exclusively the product of the
legislative branch and has received detailed consideration over a
period of several years.

The origin of this legislation can ultimately be traced to the Legis-
lative Appropriations Act of 1955 which appropriated funds for a
comprehensive program of research and study of copyright law re-
vision by the Copyright Office of the Library of Congress. This com-
mittee's Subcommittee on Patents, Trademarks and Copyrights
published a series of 34 studies on all aspects of copyright revision,
which were prepared under the supervision of the Copyright Office.
In 1961 the Congress received the "Report of the Register of Copy-
rights on the general revision of the U.S. Copyright Law." The Copy-
right Office subsequently conducted a series of panel meetings on
copyright law revision. On July 20, 1964, Senator John L. McClellan,
Chairman of the Subcommittee on Patents, Trademarks and Copy-
rights, introduced, at the request of the Librarian of Congress, S. 3008
of the 88th Congress, for the general revision of the copyright law.
No action was taken on this bill prior to the adjournment of the
Congress.

In the 1st session of the 89th Congress, Senator McClellan, again
introduced at the request of the Librarian of Congress, a general copy-
right revision bill S. 1006. Hearings on this legislation were com-
menced by the Subcommittee on August 18, 1965, and continued on
August 19 and 20. When the hearings were recessed, a large number of
witnesses remained to be heard. During the 2d session of the 89th
Congress there were important developments relating to the possible
copyright liability of cable television systems under the Copyright Act
of 1909. In order to ascertain whether immediate and separate legis-
lative action on the copyright CATV question was necessary and
desirable, the Subcommittee commenced hearings on that subject on
August 2, 1966. These hearings continued on August 3, 4 and 25. No
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further action was taken by the Subcommittee during the 89th
Congress.

In the 1st session of the 90th Congress Senator McClellan again,
at the request of the Librarian of Congress, introduced S. 597, for the
general revision of the copyright law. Hearings on this bill commenced
on March 15, 1967 and continued on March 16, 17, 20, 21, April 4,
6, 11, 12 and 28. During the Subcommittee hearings more than 100
witnesses were heard and many suggested amendments were submitted
for the consideration of the Subcommittee.

On April 11, 1967, the House of Representatives passed H.R. 2512,
for the general revision of the copyright law. This bill was subse-
quently referred to the Subcommittee on Patents, Trademarks and
Copyrights. Although the Subcommittee completed the public hear-
ings on copyright revision during the 90th Congress, no further action
was taken by the Subcommittee because of problems with certain
provisions of the legislation, and because of the pendency of the cable
television judicial proceedings.

One of the problems that prevented Subcommittee action during
the 90th Congress was uncertainty concerning the impact of the legis-
lation on the use of copyrighted materials in computers and other
forms of information storage and retrieval systems. The Subcom-
mittee recommended and the Senate passed on October 12, 1967, S.
2216 to establish in the Library of Congress a National Commission
on New Technological Uses of Copyrighted Works. The Commission
was authorized to study this subject and recommend any changes in
copyright law or procedure. No action was taken on this legislation by
the House of Representatives.

On January 22 (legislative day January 10), 1969, Senator McClel-
lan introduced S. 543. Title I of this bill, other than for technical
amendments, was identical to S. 597 of the 90th Congress. Title II of
the bill incorporated the provisions of S. 2216 providing for the
establishment of the National Commission on New Technological Uses
of Copyrighted Works.

On December 10, 1969, the Subcommittee favorably reported S.
543, with an amendment in the nature of a substitute. No further
action was taken in the Committee on the Judiciary, primarily be-
cause of the cable television issue.

On February 18, 1971, Senator McClellan introduced S. 644 for the
general revision of the copyright law. Other than for minor amend-
ments, the text of that bill was identical to the revision bill repoi ted
by the Subcommittee in the 91st Congress. No action was taken on
general revision legislation during the 92nd Congress while the
Subcommittee was awaiting the formulation and adoption by the
Federal Communications Commission of new cable television rules.

While action on the general revision bill was necessarily delayed,
the unauthorized duplication of sound recordings became widespread.
It was accordingly determined that the creation of a limited copyright
in sound recordings should not await action on the general revision
bill. Senator McClellan introduced, for himself and others, S. 644 of
the 92nd Congress to amend title 17 of the U.S. Code to provide for
the creation of a limited copyright in sound recordings. An amended
version of this legislation was enacted as P.L. 92-140.

On March 26, 1973, Senator McClellan introduced S. 1361 for the
general revision of the copyright law. Other than for technical amend-
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ments, this bill is identical to S,. 644 of the 92nd Congress. Additional
copyright revision hearings were held on July 31st and August 1, 1973.
The Subcommittee conducted a total of 18 days of hearings on copy-
right law revision.

During the 87th Congress the Senate passed S. 1884 to provide for
a new form of protection for original ornamental designs of useful
articles by protecting the authors of such designs for a limited time
against unauthorized copying. The Senate in the 88th Congress passed
S. 776 and, in the 90th Congress S. 1237, bills on the same subject. No
final action was taken in the House of Representatives on any of these
measures. In the 91st Congress Senator Philip A. Hart introduced a
similar bill, S. 1774. The substance of that bill has been incorporated
as Title III of this legislation.

SECTIONAL ANALYSIS AND DISCUSSION

An analysis and discussion of the provisions of S. 1361, as amended,
follows:

SECTION 101. DEFINITIONS

The significant definitions in this section will be mentioned or sum-
marized in connection with the provisions to which they are most
relevant.

SECTION 102. GENERAL SUBJECT MATTER OF COPYRIGHT

"Original works of authorship"
The two fundamental criteria of copyright protection-originality

and fixation in tangible form-are restated in the first sentence of this
cornerstone provision. The phrase "original works of authorship,"
which is purposely left undefined, is intended to incorporate without
change the standard of originality established by the courts under the
present copyright statute. This standard does not include require-
ments of novelty, ingenuity, or esthetic merit, and there is no inten-
tion to enlarge the standard of copyright protection to require them.
In using the phrase "original works of authorship," rather than
"all the writings of an author" now in section 2 of the statute, the
committee's purpose is to avoid exhausting the constitutional power of
Congress to legislate in this field, and to eliminate the uncertainties
arising from the latter phrase. Since the present statutory language
is substantially the same as the empowering language of the Consti-
tution, a recurring question has been whether the statutory and the
constitutional provisions are coextensive. If so, the courts would be
faced with the alternative of holding copyrightable something that
Congress clearly did not intend to protect, or of holding constitution-
ally incapable of copyright something that Congress might one day
want to protect. To avoid these equally undesirable results, the courts
have indicated that "all the writings of an author" under the present
statute is narrower in scope than the "writings" of "authors" referred
to in the Constitution. The bill avoids this dilemma by using a dif-
ferent phrase--"original works of authorship"--in characterizing
the general subject matter of statutory copyright protection.

The history of copyright law has been one of gradual expansion in
the types of works accorded protection, and the subject matter affected
by this expansion has fallen into two general categories. In the first,
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scientific discoveries and technological developments have made possi-
ble new forms of creative expression that never existed before. In
some of these cases the new expressive forms-electronic music, film-
strips, and computer programs, for example-could be regarded as an
extension of copyrightable subject matter Congress had already in-
tended to protect, and were thus considered copyrightable from the
outset without the need of new legislation. In other cases, such as
photographs, sound recordings, and motion pictures, statutory enact-
ment was deemed necessary to give them full recognition as copyright-
able works.

Authors are continually finding new ways of expressing themselves,
but it is impossible to foresee the forms that these new expressive
methods will take. The bill does not intend either to freeze the scope
of copyrightable subject matter at the present stage of communica-
tidns technology or to allow unlimited expansion into areas completely
outside the present congressional intent. Section 102 implies neither
that that subject matter is unlimited nor that new forms of expression
within that general area of subject matter would necessarily be
unprotected.

The historic expansion of copyright has also applied to forms of
expression which, although in existence for generations or centuries,
have only gradually come to be recognized as creative and worthy of
protection. The first copyright statute in this country, enacted in
1790, designated only "maps, charts, and books"; major forms of ex-
pression such as music, drama, and works of art achieved specific statu-
tory recognition only in later enactments. Although the coverage of
the present statute is very broad, and would be broadened further
by the added recognition of choreography and sound recordings, there
are unquestionably other areas of existing subject matter that this
bill does not propose to protect but that future Congresses may want
to.
Fixation in tangible form

As a basic condition of copyright protection, the bill perpetuates
the existing requirement that a work be fixed in a "tangible medium
of expression," and adds that this medium may be one "now known or
later developed," and that the fixation is sufficient if the work "can be
perceived, reproduced, or otherwise communicated, either directly or
with the aid of a machine or device." This broad language is in-
tended to avoid the artificial and largely unjustifiable distinctions,
derived from cases such as White-Smith Publishing Co. v. Apollo Co.,
209 U.S. 1 (1908), under which statutory copyrightability in certain
cases has been made to depend upon the form or medium in which the
work is fixed. Under the bill it makes no difference what the form,
manner, or medium of fixation may be-whether it is in words, num-
bers, notes, sounds, pictures, or any other graphic or symbolic indicia,
whether embodied in a physical object in written, printed, photo-
graphic, sculptural, punched, magnetic, or any other stable form, and
whether it is capable of perception directly or by means of any ma-
chine or device "now known or later developed."

Under the bill, the concept of fixation is important since it not only
determines whether the provisions of the statute apply to a work, but
it also represents the dividing line between common law and statutory
protection. As will be noted in more detail in connection with section
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301, an unfixed work of authorship, such as an improvisation or an
unrecorded choreographic work, performance, or broadcast, would
continue to be subject to protection under State common law or
statute, but would not be eligible for Federal statutory protection
under section 102.

The definition of "fixed" is contained in section 101. Under the first
sentence of this definition a work would be considered "fixed in a
tangible medium of expression" if there has been an authorized em-
bodiment in a copy or phonorecord and if that embodiment "is suffi-
ciently permanent or stable" to permit the work "to be perceived,
reproduced, or otherwise communicated for a period of more than
transitory duration." The second sentence makes clear that, in the case
of "a work consisting of sounds, images, or both, that are being trans-
mitted," the work is regarded as "fixed" if a fixation is being made at
the same time as the transmission.

Under this new definition, "copies" and "phonorecords" together
will comprise all of the material objects in which copyrightable works
are capable of being fixed. The definitions of these terms in section 101,
together with their usage in section 102 and throughout the bill, reflect
a fundamental distinction between the "original work" which is the
product of "authorship" and the multitude of material objects in
which it can be embodied. Thus, in the sense of the bill, a "book" is
not a work of authorship, but is a particular kind of "copy." Instead,
the author may write a "literary work," which in turn can be embodied
in a wide range of "copies" and "phonorecords," including books,
periodicals, computer punch cards, microfilm, tape recordings, and so
forth. It is possible to have an "original work of authorship" without
having a "copy" or "phonorecord" embodying it, and it is also possible
to have a "copy" or "phonorecord" embodying something that does
not qualify as an "original work of authorship." The two essential ele-
ments-original work and tangible object-must merge through fixa-
tion in order to produce subject matter copyrightable under the
statute.

Categories of copyrightable works
The second sentence of section 102 lists seven broad categories which

the concept of "works of authorship" is said to "include." The use
of the word "include," as defined in section 101, makes clear that the
listing is "illustrative and not limitative," and that the seven cate-
gories do not necessarily exhaust the scope of "original works of
authorship" that the bill is intended to protect. Rather, the list sets
out the general area of copyrightable subject matter, but with suffi-
cient flexibility to free the courts from rigid or outmoded concepts
of the scope of particular categories. The items are also overlapping
in the sense that a work falling within one class may encompass
works coming within some or all of the other categories. In the aggre-
gate, the list covers all categories of works now copyrightable under
title 17; in addition, it specifically enumerates "pantomimes and cho-
reographic works," and it creates a new category of "sound
recordings."

Of the seven items listed, four are defined in section 101. The three
undefined categories--"musical works," "dramatic works," and "pan-
tomimes and choreographic works"-have fairly settled meanings.
There is no need, for example, to specify the copyrightability of elec-
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tronic or concrete music in the statute since the form of a work would
no longer be of any importance, nor is it necessary to specify that
"choreographic works" do not include social dance steps and simple
routines.

The four items defined in section 101 are "literary works," "pictorial,
graphic, and sculptural works", "motion pictures and audiovisual
works", and "sound recordings." In each of these cases, definitions are
needed not only because the meaning of the term itself is unsettled but
also because the distinction between "work" and "material object"
requires clarification. The term "literary works" does not connote any
criterion of literary merit or qualitative value; it includes catalogs,
directories and similar works.

Correspondingly, the definition of "pictorial, graphic, and sculp-
tural works" carries with it no implied criterion of artistic taste,
aesthetic value, or intrinsic quality. The term is intended to com-
prise everything now covered by classes (f) through (k) of section
5 in the present statute, including not only "works of art" in the
traditional sense but also works of graphic art and illustration, art
reproductions, plans and drawings, photographs and reproductions
of them, maps, charts, globes, and other cartographic works, works
of these kinds intended for use in advertising and commerce, and
works of "applied art." There is no intention whatever to narrow
the scope of the subject matter now characterized in section 5(k)
as "prints or labels used for articles of merchandise." However, since
this terminology suggests the material object in which a work is em-
bodied rather than the work itself, the bill does not mention this
category separately.

In accordance with the Supreme Court's decision in Mazer v. Stein,
347 U.S. 201 (1954), works of "applied art" encompass all original
pictorial, graphic, and sculptural works that are intended to be or have
been embodied in useful articles, regardless of factors.such as mass
production, commercial exploitation, and the potential availability of
design patent protection. The scope of exclusive rights in these works
is given special treatment in section 113, to be discussed below.

Enactment of PL 92-140 marked the first recognition in American
copyright law of sound recordings as copyrightable works. As defined
in section 101, copyrightable "sound recordings" are original works
of authorship comprising an aggregate of musical, spoken, or other
sounds that have been fixed in tangible form. The copyrightable work
comprises the aggregation of sounds and not the tangible medium of
fixation. Thus, "sound recordings" as copyrightable subject matter
are distinguished from "phonorecords," the latter being physical
objects in which sounds are fixed. They are also distinguished from
any copyrighted literary, dramatic; or musical works that may be
reproduced on a "phonorecord."

As a class of subject matter, sound recordings are clearly within the
scope of the "writings of an author" capable of protection under the
Constitution, and the extension of limited statutory protection to them
too long delayed. Aside from cases in which sounds are fixed by some
purely mechanical means without originality of any kind, the copy-
right protection that would prevent the reproduction and distribution
of unauthorized phonorecords of sound recordings is clearly justified.
The question of broader protection to include rights against public
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erformance is discussed below in connection with section 114 of the
bill.

The copyrightable elements in a sound recording will usually,
though not always, involve "authorship" both on the part of the per-
formers whose performance is captured and on the part of the record
producer responsible for setting up the recording session, capturing
and electronically processing the sounds, and compiling and editing
them to make the final sound recording. There may be cases where the
record producer's contribution is so minimal that the performance is
the only copyrightable element in the work, and there may be cases
(for example, recordings of birdcalls, sounds of racing cars, et cetera)
where only the record producer's contribution is copyrightable.

Sound tracks of motion pictures, long a nebulous area in American
copyright law, are specifically included in the definition of "motion
pictures" and excluded in the definition of "sound recordings." "Mo-
tion pictures," as defined, requires three elements: (1) a series of
images, (2) the capability of showing the images in a certain successive
order, and (3) an impression of motion when the images are thus
shown. Coupled with the basic requirements of original authorship
and fixation in tangible form, this definition encompasses a wide range
of cinematographic works embodied in films, tapes, and other media.
However, it would not include: (1) unauthorized fixations of live
performances or telecasts, (2) live telecasts that are not fixed simul-
taneously with their transmission, or (3) filmstrips and slide sets
which, although consisting of a series of images intended to be shown
in succession, are not capable of conveying an impression of motion.

On the other hand, the bill also equates audiovisual materials such
as filmstrips, slide sets, and sets of transparencies with "motion pic-
tures" rather than with "pictorial, graphic, and sculptural works."
Their sequential showing is closer to a "performance" than to a "dis-
play," and the definition of "audiovisual works," which applies also
to "motion pictures," embraces works consisting of a series of related
images that are by their nature, intended for showing by means of
projectors or other devices.
Nature of copyright

Copyright does not preclude others from using the ideas or infor-
mation revealed by the author's work. It pertains to the literary,
musical, graphic, or artistic form in which the author expressed intel-
lectual concepts. Section 102(b) makes clear that copyright protection
does not extend to any idea, plan, procedure, process, system, method
of operation, concept, principle, or discovery, regardless of the form
in which it is described, explained, illustrated, or embodied in such
work. The term "plan" in this context refers to a mental formulation
for achieving something, as distinguished from a graphic representa-
tion diagramming the mental concept.

Some concern has been expressed lest copyright in computer pro-
grams should extend protection to the methodology or processes
adopted by the programmer, rather than merely to the "writing" ex-
pressing his ideas. Section 102(b) is intended, among other things, to
make clear that the expression adopted by the programmer is the
copyrightable element in a computer program, and that the actual
processes or methods embodied in the program are not within the scope
of the copyright law.
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Section 102(b) in no way enlarges or contracts the scope of copy-
right protection under the present law. Its purpose is to restate, in the
context of the new single Federal system of copyright, that the basic
dichotomy between expression and idea remains unchanged.

SECTION 103. COMPILATIONS AND DERIVATIVE WORKS

Section 103 complements section 102: A compilation or derivative
work is copyrightable if it represents an "original work of authorship"
and falls within one or more of the categories listed in section 102.
Read together, the two sections make plain that the criteria of copy-
rightable subject matter stated in section 102 apply with full force to
works that are entirely original and to those containing preexisting
material. Section 103(b) is also intended to define, more sharply and
clearly than does section 7 of the present law, the important interrela-
tionship and correlation between protection of preexisting and of
"new" material in a particular work. The most important point here is
one that is commonly misunderstood today: Copyright in a "new
version" covers only the material added by the later author, and has
no effect one way or the other on the copyright or public domain status
of the preexisting material.

Between them the terms "compilations" and "derivative works,"
which are defined in section 101, comprehend every copyrightable
work that employs preexistirg material or data of any kind. There is
necessarily some overlapping between the two, but they basically rep-
resent different concepts. A "compilation" results from a process of
selecting, bringing together, organizing, and arranging previously
existing material of all kinds, regardless of whether the individual
items in that material have been or ever could have been subject to
copyright. A "derivative work," on the other hand, requires a process
of recasting, transforming, or adapting "one or more preexisting
works"; the "preexisting work" must come within the general subject
matter of copyright set forth in section 102, regardless of whether it
is or was ever copyrighted.

The second part of the sentence that makes up section 103(a) deals
with the status of a compilation or derivative work unlawfully em-
ploying preexisting copyrighted material. In providing that protection
does not extend to "any part of the work in which such material has
been used unlawfully," the bill prevents an infringer from benefiting,
through copyright projectijn, from his unlawful act, but preserves
protection for those parts of the work that do not employ the pre-
existing work. Thus, an unauthorized translation of a novel could not
be copyrighted at all, but the owner of copyright in an anthology of
poetry could sue someone who infringed the whole anthology, even
though the infringer proves that publication of one of the poems was
unauthorized. Under this provision, copyright could be obtained as
long as the use of the preexisting work was not "unlawful," even
though the consent of the copyright owner had not been obtained.
For instance, the unauthorized reproduction of a work might be "law-
ful" under the doctrine of fair use or an applicable foreign law, and if
so the work incorporating it could be copyrighted.

SECTION 104. NATIONAL ORIGIN

Section 104 of the bill, which sets forth the basic criteria under
which works of foreign origin can be protected under the U.S. copy-
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right law, divides all works coming within the scope of sections 102
and 103 into two categories: unpublished and published. Subsection
(a) imposes no qualifications of nationality and domicile with respect
to unpublished works. Subscetion (b) would make published works
subject to protection under any one of four conditions:

(1) The author is a national or domiciliary of the United States
or of a country with which the United States has copyright rela-
tions under a treaty;

(2) The work is first published in the United States or in a
country that is a party to the Universal Copyright Convention;

(3) The work is first published by the United Nations, by any
of its specialized agencies, or by the Organization of American
States; or

(4) The work is covered by a Presidential proclamation ex-
tending protection to works originating in a specified country
which extends protection to U.S. works "on substantially the
same basis" as to its own works.

Subsection (c) provides that the expropriation by a governmental
organization of a foreign country, of a copyright, or the right to secure
a copyright or any right in a work for which a copyright may be se-
.cured, or the transfer of a copyright from the author or copyright owner
to a governmental agency of a foreign country pursuant to any-law
requiring.such transfer shall not be given effect for the purposes of this
title.

The purpose of this subsection is to implement the basic principle
that an authors United States copyright in his work shall be secured
to. him, and cannot be taken from him by any foreign government. It is
the intent of the subsection that the author or copyright owner is
entitled, despite. the expropriation or transfer, to continue exercising
all rights under the United States statute, and that the foreign govern-
mental organization may not enforce or exercise any rights under this
Act. For purposes of this subsection, if a foreign government condi-
tions the right to secure copyright on the elimination by the author of
portions of his work such action may be construed as an act of ex-
propriation.

A "governmental organization" includes departments, agencies
and other official or quasi-official organs of the government, or any
corporation or organization designated by the government to serve
such a function.

It may Sometimes be difficult to ascertain if a transfer of copyright
is voluntary or is coerced by covert pressure. But subsection (c)
would protect foregin authors against laws and decrees which would
divest themn of their rights under the United States Copyright Act.
It would protect authors within the foreign country who choose to
resist such covert pressures.

SECTION 105. U.S. GOVERNMENT WORKS

The basic premise of section: 105 of the bill is the same as that of
section 8 of the present law-that works produced for the U.S.
Government by its officers and employees should not be subject to
copyright. The provision applies the principle equally to unpublished
and published works.

A Government official or employee should not be prevented from
securing copyright in a work written at his own volition and outside
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his duties, even though the subject matter involves his Government
work or his professional field; A more difficult and far-reaching prob-
lem is whether the definition should be broadened to prohibit copy-
right in works prepared under U.S. Government contract or grants.
As the bill is written, the Government agency concerned could de-
termine in each case whether to allow an independent contractor or
grantee to secure copyright in works prepared in whole or in part with
the use of Government funds. The argument against allowing copy
right in this situation is that the public should not be required to pay
a "double subsidy," and that it is inconsistent to prohibit copyright
in works by Government employees while permitting private copy-
rights in a growing body of works created by persons who are paid
with Government funds.

The bill deliberately avoids making any sort of outright, unqualified
prohibition against copyright in works prepared under Government
contract or grant. There may well be cases where it would be in the
public interest to deny copyright in the writings generated by Govern-
ment research contracts and the like; it can be assumed that, where a
Government agency commissions a work for its own use merely -as an
alternative to having one of its own employees prepare the work, the
right to secure a private copyright would be withheld; However, there
are almost certainly many other cases where the denial of copyright
protection would be unfair or' would hamper the production and
publication of important works. Where, under the particular circum-
stances, Congress or the agency involved finds that the need to have-a
work freely available outweighs the need of the private author to
secure copyright, the problem can be dealt with by specific legislation,
agency regulations, or contractual restrictions.

Section 8 of the statute now in effect includes a saving clause in-
tended to make clear that the copyright protection'of a private work is
not affected if the work is published by the Government. There is no
need to restate this principle explicitly'in the context of section 105;
there is nothing in section 105 that would relieve the Government of
its obligation to secure permission in order to publish a copyrighted
work, and publication or other use by the Government of a-.private
work could not affect its copyright protection in any way.

While the intent of section 105 is to restrict the prohibition against
Government copyright to works written by employees of the United
States Government within the scope of their official duties. In accord-
ance with the objectives of the Postal Reorganization Act of 1970, this
section does not apply to works created by employees of the United
States Postal Service. The privilege of securing copyright in its publica-
tions does not extend to restrictions on the use of postage-stamps on
mail carried by the Postal Service.

SECTION 106. EXCLUSIVE RIGHTS IN COPYRIGHTED WORKS

General scope of copyright
The five fundamental rights that the bill gives to copyright owners-

the exclusive rights of reproduction, adaptation, publication, per-
formance, and display-are stated generally in section 106. These
exclusive rights, which comprise the so-called "bundle of rights" that
is a copyright, are cumulative and may overlap in some cases. Each
of the five enumerated rights may be subdivided indefinitely and, as
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exclusive right may be owned and enforced separately.

The approach of the bill is to set forth the copyright owner's ex-
clusive rights in broad terms in section 106, and then to provide various
limitations, qualifications, or exemptions in the 11 sections that follow.
Thus, everything in section 106 is made "subject to sections 107 through
117," and must be read in conjunction with those provisions.

The exclusive rights accorded to a copyright owner under section
106 are "to do and to authorize" any of the activities specified in the
five numbered clauses. Use of the phrase "to authorize" is intended to
avoid any questions as to the liability of contributory infringers. For
example, a person who lawfully acquires an authorized copy of a
motion picture would be an infringer if he engages in the business of
renting it to others for purposes of unauthorized public performance.

Rights of reproduction, adaptation, and publication
The first three clauses of section 106, which cover all rights under

a copyright except those of performance and display, extend to every
kind of copyrighted work. The exclusive rights encompassed by these
clauses, though closely related, are independent; they can generally be
characterized as rights of copying, recording, adaptation, and publish-
ing. A single act of infringement may violate all of these rights at
once, as where a publisher reproduces, adapts, and sells copies of a
person's copyrighted work as part of a publishing venture. Infringe-
ment takes place when any one of the rights is violated: where, for
example, a printer reproduces copies without selling them or a retailer
sells copies without having anything to do with their reproduction.
The references to "copies or phonorecords," although in the plural, are
intended here and throughout the bill to include the singular
(1 U.S.C. § 1).

Reproduction.-Read together with the relevant definitions in sec-
tion 101, the right "to reproduce the copyrighted work in copies or
phonorecords" means the right to produce a material object in which
the work is duplicated, transcribed, imitated, or simulated in a fixed
form from which it can be "perceived, reproduced, or otherwise com-
municated, either directly or with the aid of a machine or device."
As under the present law, a copyrighted work would be infringed by
reproducing it in whole or in any substantial part, and by duplicating
it exactly or by imitation or simulation. Wide departures or variations
from the copyrighted works would still be an infringement as long as
the author's "expression" rather than merely his "ideas" are taken.

"Reproduction" under clause (1) of section 106 is to be distinguished
from "display" under clause (5). For a work to be "reproduced," its
fixation in tangible form must be "sufficiently permanent or stable to
permit it to be perceived, reproduced, or otherwise communicated for
a period of more than transitory duration." Thus, the showing of
images on a screen or tube would not be a violation of caluse (1),
although it might come within the scope of clause (5).

Preparation of derivative works.-The exclusive right to prepare
derivative works, specified separately in clause (2) of section 106,
overlaps the exclusive right of reproduction to some extent. It is
broader than that right, however, in the sense that reproduction
requires fixation in copies or phonorecords, whereas the preparation
of a derivative work, such as a ballet, pantomime, or improvised per-
formance, may be an infringement even though nothing is ever fixed
in tangible form.
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To be an infringement the "derivative work" must be "based upon
the copyrighted work," and the definition in section 101 refers to "a
translation, musical arrangement, dramatization, fictionalization,
motion picture version, sound recording, art reproduction, abridgment,
condensation, or any other form in which a work may be recast,
transformed, or adapted." Thus, to constitute a violation of section
106(2), the infringing work must incorporate a portion of 'the copy-
righted work in some form; for example, a detailed commentary on
a work or a programmatic musical composition inspired by a novel
would not normally constitute infringements under this clause.

Use in information storage and retrieval systems-As section 117
declares explicitly, the bill is not intended to alter the present law with
respect to the use of copyrighted works in computer systems.

Public distribution.-Clause (3) of section 106 establishes the exclu-
sive right of publication: The right "to distribute copies or phono-
records of the copyrighted work to the public by sale or other transfer
of ownership, or by rental, lease, or lending." Under this provision
the copyright owner would have the right to control the first public
distribution of an authorized copy or phonorecord of his work, whether
by sale, gift, loan, or some rental or lease arrangement. Likewise,
any unauthorized public distribution of copies or phonorecords that
were unlawfully made would be an infringement. As section 109
makes clear, however, the copyright owner's rights under section
106(3) cease with respect to a particular copy or phonorecord once he
has parted with ownership of it.
Rights of public performance and display

Performing rights and the '"for profit" limitation.-The right of
public performance under section 106(4) extends to "literary, musi-
cal, dramatic, and choreographic works, pantomimes, and motion pic-
tures and other audiovisual works and sound recordings" and, unlike
the equivalent provisions now in effect, is not limited by any "for
profit" requirement. The approach of the bill, as in many foreign laws,
is first to state the public performance right in broad terms, and then
to provide specific exemptions for educational and other nonprofit uses.

This approach is more reasonable than the outright exemption of
the 1909 statute. The line between commercial and "nonprofit"
organizations is increasingly difficult. to draw. Many "nonprofit'
organizations are highly subsidized and capable of paying royalties
and the. widespread public exploitation of copyrighted works by
educational broadcasters and other noncommercial organizations is
likely to grow. In addition to these trends, it is worth noting that
performances and displays are continuing to supplant markets for
printed copies and that in the future a broad "not for profit" exemp-
tion could not only hurt authors but could dry up their incentive to
write.

The exclusive right of public performance is expanded to include
not only motion pictures but also audiovisual works such as filmstrips
and sets of slides. This provision of section 106(4), which is consistent
with the assimilation of motion pictures to audiovisual works through-
out the bill, is also related to amendments of the definitions of "dis-
play" and "perform" discussed below. The important issue of perform-
ing rights in sound recordings is discussed in connection with section
114.
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Right of public display.-Clause (5) of section 106 represents the
first explicit statutory recognition in American copyright law of an
exclusive right to show a copyrighted work, or an image of it, to the
public. The existence or extent of this right under the present statute
is uncertain and subject to challenge. The bill would give the owners
of copyright in "literary, musical, dramatic, and choreographic works,
pantomimes, and pictorial, graphic, or sculptural works", including
the individual images of a motion picture or other audiovisual work,
the exclusive right "to display the copyrighted work publicly."
Definitions

Under the definitions of "perform," "display," "publicly," and
"transmit" in section 101, the concepts of public performance and
public display cover not only thle initial rendition or showing, but also
any further act by which that rendition or showing is transmitted or
communicated to the public. Thus, for example: a singer is performing
when he sings a song; a broadcasting network is performing when
it transmits his performance (whether simultaneously or from rec-
ords); a local broadcaster is performing when it transmits the net-
work broadcast; a cable television system is performing when it
retransmits the broadcast to its subscribers; and any individual is per-
forming whenever he plays a phonorecord embodying the performance
or communicates the performance by turning on a receiving set.
Although any act by which the initial performance or display is
transm;tted, repeated, or made to recur would itself be a "perform-
ance" or "display" under the bill, it would not be actibnable as an
infringement unless it were done "publicly," as defined in section 101.
Certain other performances and displays, in addition to those that
are "private," are exempted or given qualified copyright control under
sections 107: through 117.

To "perform" a work, under the definition in section 101, includes
reading a literary work aloud, singing or playing music, dancing a
ballet or other choreographic work, and acting out a dramatic work
or pantomime. A performance mny be accomplished "either directly or
by means of any device or process," including all kinds of equipment
for reproducing or amplifying sounds or visual images, any sort of
transmitting apparatus, any type of electronic retrieval system, and
any other techniques and systems not yet in use or even invented.

The definition of "perform" in relation to "a motion picture or other
audio visual work" is "to show its images in any sequence or to make
the-sounds accompanying it audible." The showing of portions of a
motion picture, filmstrip, or slide set must therefore be sequential to
constitute a "performance" rather than a "display", but no particular
order need be maintained. The purely aural performance of a motion
picture sound track, or of the sound portions of an audiovisual work,
would constitute a performance of the "motion picture or other audio-
visual work"; but, where some of the sounds have been reproduced
separately on phonorecords, a performance from the phonorecord
would not constitute performance of the motion picture or audiovisual
work.

The corresponding definition of "display," covers any showing of a
"copy" of the work, "either directly or by means of a film, slide,
television image, or any other device or process." Since "copies" are
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defined as including the material object "in which the work is first
fixed," the right of public display applies to original works of art as
well as to reproductions of them. With respect to motion pictures
and other audiovisual works, it is a "display" (rather than a "per-
formance") to show their "individual images nonsequentially." In
addition to the direct showings of a copy of a work, "display" would
include the projection of an image on a screen or other surface by any
method, the transmission of an image by electronic or other means,
and the showing of an image on a cathode ray tube, or similar viewing
apparatus connected with any sort of information storage and retrieval
system.

Under clause (1) of the definition of "publicly", a performance or
display is "public" if it takes place "at a place open to. the public or
at any place where a substantial number of persons outside of a normal
circle of a family and its social acquaintances is gathered." One of
the principal purposes of the definition was to make clear that, con-
trary to the decision in Metro-Goldwyn-Mayer Distributing Corp. v.
Wyatt, 21 C.O. Bull. 203 (D. Md. 1932), performances in "semipub-
lic" places such as clubs, lodges, factories, summer camps, and schools
are "public performances" subject to copyright control. The term "a
family" in this context would include an individual living alone, so
that a gathering confined to the individual's social. acquaintances
would normally be regarded as private. Routine meetings of business
and governmental personnel would be excluded because they do not
represent the gathering of a "substantial number of persons."

Clause (2) of the definition of "publicly" in section 101 makes clear
that the concepts of public performance and public display include
not only performances and displays that occur initially in a public
place, but also acts that transmit or otherwise communicate a per-
formance or display of the work to the public by means of any device
or process. The definition of "transmit"-to communicate a per-
formance or display "by any device or process whereby images or
sound are received beyond the place from which they are sent"-is
broad enough to include all conceivable forms and combinations of
wired or wireless communications media, including but by no means
limited to radio and television broadcasting as we know them. Each
and every method by which the images or sounds comprising a per-
formance or display are picked up and conveyed is a "transmission,"
and if the transmission reaches the public in any form, the case comes
within the scope of clauses (4) or (5) of section 106.

Under the bill, as under the present law, a performance made avail-
able by transmission to the piubic at large is "public" even though
the recipients are not gathered in a single place, and even if there is
no direct proof that any of the potential recipients was operating his
receiving apparatus at the time of the transmission. The same princi-
ples apply whenever the potential recipients of the transmission rep-
resent a limited segment of the public, such as the occupants of hotel
rooms or the subscribers of a cable television service. Clause (2) of the
definition of "publicly" is applicable "whether the members of the
public capable of receiving the performance or display receive it in the
same place or in separate places and at the same time or at different
times."
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SECTION 107. FAIR USE

General background of the problem
The judicial doctrine of fair use, one of the most important and

well-established limitations on the exclusive right of copyright
owners, would be given express statutory recognition for the first time
in section 107. The claim that a defendant's acts constituted a fair
use rather than an infringement has been raised as a defense in in-
numerable copyright actions over the years, and there is ample case
law recognizing the existence of the doctrine and applying it. The
examples enumerated at page 24 of the Register's 1961 Report, while
by no means exhaustive, give some idea of the sort of activities the
courts might regard as fair use under the circumstances: "quotation
of excerpts in a review or criticism for purposes of illustration or
comment; quotation of short passages in a scholarly or technical work,
for illustration or clarification of the author's observations; use in
a parody of some of the content of the work parodied; summary of an
address or article, with brief quotations, in a news report; repro-
duction by a library of a portion of a work to replace part of a dam-
aged copy; reproduction by a teacher or student of a small part of a
work to illustrate a lesson; reproduction of a work in legislative or
judicial. proceedings or reports; incidental and fortuitous reproduc-
tion, in. a newsreel or broadcast, of a work located at the scene of an
event being reported."

Although the courts have considered and ruled upon the fair use
doctrine over and over again, no real definition of the concept has
ever emerged. Indeed, since the doctrine is an equitable rule of rea-
·son, no generally applicable definition is possible, and each case rais-
ing the question must be decided on its own facts. On the other hand,
the courts have evolved a set of criteria which, though in no sense
definitive or determinative, provide some gage for balancing the
equities. These criteria have been stated in various ways, but essen-
tially they can all be reduced to the four standards which were stated
in the 1964 bill and have been adopted in section 107: "(1) the purpose
and character of the use; (2) the nature of the copyrighted work; (3)
the amount and substantiality of the portion used in relation to the
copyrighted work as a whole; and (4) the effect of the use upon the
potential market for or value of the copyrighted work."

The underlying intention of the bill with respect to the application
of the fair use doctrine in various situations is discussed below. It
should be emphasized again that, in those situations or any others,
there is no purpose of either freezing or changing the doctrine. In
particular, the reference to fair use "by reproduction in copies or
phonorecords or by any other means" should not be interpreted as sanc-
tioning any reproduction beyond the normal and reasonable limits
of fair use. In making separate mention of "reproduction in copies or
phonorecords" in the section, the provision is not intended to give this
kind of use any special or preferred status as compared with other
kinds of uses. In any event, whether a use referred to in the first sen-
tence of section 107 is a fair use in a particular case will depend upon
the application of the determinative factors, including those mentioned
in the second sentence.
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'Intention behind the provision
In general.-The statement of the fair use doctrine in section 107

offers some guidance to users in determining when the principles of
the doctrine apply. However, the endless variety of situations and
combinations of circumstances that can rise in particular cases pre-
cludes the formulation of exact rules in the statute. The bill endorses
the purpose and general scope of the judicial doctrine of fair use,
as outlined earlier in this report, but there is no disposition to freeze
the doctrine in the statute, especially during a period of rapid tech.
nological change. Beyond a very broad statutory explanation of
what fair use is and some of the criteria applicable to it, the courts
must be free to adapt the doctrine to particular situations on a case-
by-case basis.

Section 107 is intended to restate the present judicial doctrine of fair
use, not to change, narrow, or enlarge it in any way. However, since
this section will represent the first statutory recognition of the doc-
trine in our copyright law, some explanation of the considerations
behind the language used in the list of four criteria is advisable. This
is particularly true as to cases of copying by teachers, and by public
libraries, since in these areas there are few if any judicial guidelines.

The statements in this report with respect to each of the criteria of
fair use are-necessarily subject to qualifications, because they must be
applied in combination with the circumstances pertaining to other
criteria, and because new conditions arising in the future may alter the
balance of equities. It is also important to emphasize that the singling
out of some instances to discuss in the context of fair use is not in-
tended to indicate that other activities would or would not be beyond
fair use.
The purpose and nature of the use

Copyright recognized.-Section 107 makes it clear that, assuming
the applicable criteria are met, fair use can extend to the reproduction-
of copyrighted material for purposes of classroom, teaching.

Nonprofit element.-Although it is possible to imagine situations in
which use by a teacher in an educational organization operated for
profit (day. camps, language schools, business schools,, dance studios,
et cetera) would constitute a fair use, the nonprofit character of the
school in which the teacher works should be one factor to consider in
determining fair use. Another factor would be whether any charge
is made for the copies distributed.

Spontaneity.-The fair use doctrine in the case of classroom copy-
ing would apply primarily to the situation of a teacher who, acting
individually and at his own volition, makes one or more copies for
temporary use by himself or his pupils in the classroom. A different
result is indicated where the copying was done by the educational in-
stitution, school system, or larger unit or where copying was required
or suggested by the school administration, either in special instances
or as part of a general plan.

Single and multiple copying.-Depending upon the nature of the
work and other criteria, the fair use doctrine should differentiate be-
tween the amount of a work that can be reproduced by a teacher for
his own classroom use (for example, for reading or projecting a copy
or for playing a tape recording), and the amount that can be repro-
duced for distribution to pupils. In the case of multiple copies, other
factors would be whether the number reproduced was limited to the
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size of the class, whether circulation beyond the classroom was per-
mitted, and whether the copies were recalled or destroyed after tem-
porary use.

Collections and anthologies.-Spontaneous copying of an isolated
·extract by a teacher, which may be a fair use under appropriate cir-
cumstances, could turn into an infringement if the copies were ac-
cumulated over a period of time with other parts of the same work,
or were collected with other material from various works so as to
constitute an anthology.

Special uses.-There are certain classroom uses which, because of
their special nature, would not be considered an infringement in the
ord'nary case. For example, copying of extracts by pupils as exercises
in a shorthand or typing class or for foreign language study, or re-
cordings of performances by music students for purposes of analysis
and criticism, would normally be regarded as a fair use unless the
copies of phonorecords were retained or duplicated.
The nature of the copyrighted work

Character of the work.-The character and purpose of the work will
have a lot to do with whether its reproduction for classroom purposes
is fair use or infringement. For example, in determining whether a
teacher could make one or more copies without permission, a news
article from the daily press would be judged differently from a full
orchestral score of -a musical composition. In general terms it could
be expected that the doctrine of fair use would be applied strictly to
the classroom reproduction of entire works, such as musical composi-
tions, dramas, and audiovisual works including motion pictures, which
by their nature are intended for performance or public exhibition.

Similarly, where the copyrighted work is intended to be "consuma-
ble" in the course of classroom activities-workbooks, exercises, stand-
ardized tests, and answer sheets are examples-the privilege of fair
use by teachers or pupils would have little if any application. Text
books and other material prepared primarily for the school markets
would be less susceptible to reproduction for classroom use than mate-
rial prepared for general public distribution. With respect to material
in newspapers and periodicals the doctrine of fair use should be lib-
erally applied to allow copying of items of current interest to supple-
ment and update the students' textbooks, but this would not extend to
copying from periodicals published primarily for student use.

Availability of the work.-A key, though not necessarily determina-
tive, factor in fair use is whether or not the work is available to the
potential user. If the work is "out of print" and unavailable for pur-
chase through normal channels, the user may have more justification
for reproducing it than in the ordinary case, but the existence of orga-
nizations licensed to provide photocopies of out-of-print works at
reasonable cost is a factor to be considered. The applicability of the
fair use doctrine to unpublished works is narrowly limited since, al-
though the work is unavailable, this is the result of a deliberate choice
on the part of the copyright owner. Under ordinary circumstances
the copyright owner's "right of first publication" would outweigh any
needs of reproduction for classroom purposes.
The amount and substantiality of the material used

During the consideration of this legislation there has been consid-
erable discussion of the difference between an "entire work" and an



"excerpt". The educators have sought a limited right for a teacher to
make a single copy of an "entire" work for classroom purposes, but it
seems apparent that this was not generally intended to extend beyond
a "separately cognizable" or "self-contained" portion (for example,
a single poem, story, or article) in a collective work, and that no priv-
ilege is sought to reproduce an entire collective work (for example, an
encyclopedia volume, a periodical issue) or a sizable integrated work
published as an entity (a novel, treatise, monograph, and so forth).
With this limitation, and subject to the other relevant criteria, the
requested privilege of making a single copy appears appropriately to
be within the scope of fair use.

The educators also sought statutory authority for the privilege of
making "a reasonable number of copies or phonorecords for excerpts
or quotations * * *, provided such excerpts or quotations are not sub-
stantial in length in proportion to their source." In general, and
assuming the other necessary factors are present, the copying for
classroom purposes of extracts or portions, which are not self-
contained and which are relatively "not substantial in length" when
compared to the larger, self-contained work from which theyy are
taken, should be considered fair use. Depending on the circumstances,
the same would also be true of very short self-contained works such
as a brief poem, a map in a newspaper, a "vocabulary builder" from a
monthly magazine, and so forth. This should not be construed as per-
mitting a teacher to make multiple copies of the same work on a
repetitive basis or for continued use.
Effect of use on potential marketfor or value of work

This factor must almost always be judged in conjunction with the
other three criteria. With certain special exceptions (use in parodies
or as evidence in court proceedings might be examples) a use that
supplants any part of the normal market for a copyrighted work would
ordinarily be considered an infringement. As in any other case,
whether this would be the result of reproduction by a teacher for
classroom purposes requires an evaluation of the nature and purpose
of the use, the type of work involved, and the size and relative im-
portance of the portion taken. Fair use is essentially supplementary
by nature, and classroom copying that exceeds the legitimate teaching
aims such as filling in missing information or bringing a subject up to
date would go beyond the proper bounds of fair use. Isolated instances
of minor infringements, when multiplied many times, become in the
aggregate a major inroad on copyright that must be prevented.
Reproductions and uses for other purposes

The concentrated attention given the fair use provision in the con-
text of classroom teaching activities should not obscure its application
in other areas. It must be emphasized again that the same general
standards of fair use are applicable to all kinds of uses of copyrighted
material, although the relative weight to be given them will differ from
case to case.

The fair use doctrine would be relevant to the use of excerpts from
copyrighted works in educational broadcasting activities not exempted
under sections 110(2) or 112. In these cases the factors to be weighed
in applying the criteria of this section would include whether the
performers, producers, directors, and others responsible for the broad-
cast were paid, the size and nature of the audience, the size and num-
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ber of exerpts taken and, in the case of recordings made for broadcast,
the number of copies reproduced and the extent of their reuse or ex-
change. The availability of the fair use doctrine to educational broad-
casters would be narrowly circumscribed in the case of motion pictures
and other audiovisual works, but under appropriate circumstances it
could apply to the nonsequential showing of an individual still or slide,
or to the performance of a short excerpt from a motion picture for
criticism or comment.

The committee's attention has been directed to the special problems
involved in the reception of instructional television programs in remote
areas of the country. In certain areas it is currently impossible to
transmit such programs by any means other than communications
satellites. A particular difficulty exists when such transmissions extend
over several time zones within the same state, such as in Alaska.
Unless-individual schools in such states may make an off-air recording
of such transmissions, the programs may not be received by the
students during the school's daily schedule. The committee believes
that the making by a school located in such a remote area of an off-the-
air recording of an instructional television transmission for the purpose
of a delayed viewing of the program by students for the same school
constitutes a "fair use". The committee does not intend to suggest
however, that off-the-air recording for convenicnec would under any
circumstances, be considered "fair use". To meet the requirement of
temporary use the school may retain the recording for only a limited
period of time after the broadcast.

Another special instance illustrating the application of the fair use
doctrine pertains to the making of copies or phonorecords of works in
the special forms needed for the use of blind persons. These special
forms, such as copies in braille and phonorecords of oral readings
(talking books), are not usually made by the publishers for commercial
distribution. For the most part, such copies and phonorecords are made
by the Library of'Congress' Division for the Blind and Physically
Handicapped with permission obtained from the copyright owners,
and are circulated to blind persons through regional libraries covering
the nation. In addition, such copies and phonorecords are made locally
by individual volunteers for the use of blind persons in their communi-
ties, and the Library of Congress conducts a program for training
such volunteers. While the making of multiple copies or phonorecords
of a work for general circulation requires the permission of the
copyright owner, the making of a single copy or phonorecord by an
individual as a free service for a blind person would properly be
considered a fair use under section 107.

A problem of particular urgency is that of preserving for posterity
prints of motion pictures made before 1942. Aside from the deplorable
fact that in a great many cases the only existing copy of a film has been
deliberately destroyed, those that remain are in immediate danger of
disintegration; they were printed on film stock with a nitrate base that
will inevitably decompose in time. The efforts of the Library of Con-
gress, the American Film Institute, and other organizations to rescue
and preserve this irreplaceable contribution to our cultural life are to
be applauded, and the making of duplicate copies for purposes of
archival preservation certainly falls within the scope of "fair use."

When a copyrighted work contains unfair, inaccurate, or deroga-
tory information concerning an individual or institution, such individ-
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ual or institution may copy and reproduce 'such parts of the work as
are necessary to permit understandable comment on the statements
made in the work.

SECTION 108. REPRODUCTION BY LIBRARIES AND ARCHIVES

Notwithstanding. the exclusive rights of the owners of copyright,
section 108 provides that under certain conditions it is not an infringe-
ment of copyright for a library or archives,"or any of their employees
acting within the scope of their employment, to reproduce or .dis-
tribute not more than one copy or phonorecord of a work -provided
(1) the reproduction or distribution is made without any purpose of
direct or indirect commercial advantage and (2) the collections of
the library or" archives are open to the public or available not-only to
researchers affiliated with the library or archives, but also to other
persons doing research in a specialized field, and-'(3) the reproduction
or distribution of the work includes a notice of copyright.

The rights of reproduction'and distribution under section 108 apply
in the'following circumstances:
Archival reproduction

Subsection (b) authorizes the reproduction and distribution of a
copy or phonorecord of an unpublished work duplicated in facsimile
form solely for purposes of preservation and security, or for deposit
for research use in another library or archives, if the copy or phono-
record reproduced is currently in the collections of the first library or
archives. Only unpublished 'works could be reproduced under this
exemption, but the right would extend to any type of work, including
photographs, motion pictures and sound recordings. Under this ex-
emption, for example, a repository could make photocopies of manu-
scripts by microfilm or electrostatic process, but could not reproduce
the work in "machine-readable" language for storage in an information
system.
Replacement of damaged copy

Subsection (c) authorizes the reproduction of a published work
duplicated in facsimile 'form solely for the purpose of replacement of
a copy or phonorecord that is damaged, deteriorating, lost, or stolen, if
the library or archives has, after a reasonable effort, determined that
an unused replacement cannot be obtained at a fair price. The scope
and nature of a reasonable investigation to determine that an unused
replacement cannot be' obtained will vary according to the circum-
stances of a particular situation. It will always require -recourse to
commonly-known trade sources in the United States, and in the normal
situation also to the publisher or other copyright owner (if such owner
can be located at the address listed in the copyright registration), or
an authorized reproducing service.
Articles and small excerpts

Subsection (d) authorizes the reproduction and distribution of a
copy of not more than one article or other contribution to a copy-
righted collection of a periodical or copy or phonorecord of a small
part of any other copyrighted work. The copy may be made by the
library where the user makes his request or by another library pursuant
to an inter-library loan. It is further required that the copy become the
property of the user, that the library or archives have no notice that
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the copy would be used for any purposes other than private study;
scholarship or research, arnd . that the library or archives display
prominently at the place where' reproduction requests are accepte
and includes in its order form, a warning of copyright in accordance
with requirements that the Register of Copyrights shall prescribe by
regulation.

Out-of-print works
Subsection (e). authorizes the reproduction and distribution of a

copy of a work, with certain exceptions, at the request of the user of
the collection if the user has established that an unusued copy cannot
be obtained at a fair' price. The copy may be made by the library
where the user makes his request or by another library pursuant to an
inter-library loan. The scope and nature of a reasonable investigation
to determine that an unused copy cannot be obtained will vary
according to the circumstances of a particular situation. It will always
require recourse to commonly-known trade sources in the United
States, and in the normal situation also to the publisher or other copy-
right owner (if the owner can be located at the address listed in the
copyright registration), or an authorized reproducing service. It is
further required that the copy become the property of the user, that
the library or archives have no notice that the copy would be used for
any purpose other than private study, sclolarshiD, or research, and
that the library or archives display prominently at the place where
reproduction requests are accepted, and include on its order form, a
warning of copyright in accordance with requirements that the Regis-
er of Copyrights shall prescribe by regulation.
General Exemptions

Clause (1) of subsection (f) specifically exempts a library or archives
or their employees from such liability provided that the reproducing
equipment displays a notice that the making. of a copy may be subject
to the copyright law. Clause (2) of subsection (f) makes clear that this
exemption of the library or archives does not extend to the person using
such equipment or requesting such copy if the use exceeds fair use.
Insofar as such person is concerned the copy made is not considered
"lawfully" made for purposes of sections 109, 110 or other provisions
of the title. Clause (3) in addition to asserting that nothing contained
in section 108 "affects the right of fair use as provided by section 107",
also provides that the right of reproduction granted by this section
does not override any contractual arrangements assumed by a library
or archives when it obtained a work for its collections. For example,
if there is an express contractual prohibition against reproduction for
any purpose, this legislation shall not be construed as justifying a
violation of the contract. This clause is intended to encompass the
situation where an individual makes papers, manuscripts or other
works available to a library with the understanding that they will
not be reproduced.

It is the intent of this legislation that a subsequent unlawful use by
a user of a copy of a work lawfully made by a library, shall not make
the library liable for such improper use.
Multiple Copies and Systematic Reproduction

Subsection (g) provides that the rights granted by this section
extend only to the "isolated and unrelated reproduction of a single
copy", but this section does not authorize the related or concerted
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reproduction of multiple copies of the same material whether made
on one occasion or over a period of time, and whether intended for
aggregate use by one individual or for separate! use by the individual
members of a group. For example, if a college professor instructs
his class to read an article from a copyrighted journal, the school
library would not be permitted, under subsection (g), to reproduce
copies of the article for the members of the class.

Subsection (g) also provides that section 108 does not authorize
the systematic reproduction or distribution of copies or phonorecords
of articles or other contributions to copyrighted collections or periodi-
cals or of small parts of other copyrighted works whether or not
multiple copies are reproduced or distributed. Systematic reproduction
or distribution occurs when a library makes copies of such materials
available to other libraries or to groups of users under formal or in-
formal arrangements whose purpose or effect is to have the reproducing
library serve as their source of such material. Such systematic repro-
duction and distribution, as distinguished from isolated and unrelated
reproduction or distribution, may substitute the copies reproduced by
the source library for subscriptions or reprints or other copies which the
receiving libraries or users might otherwise have purchased for them-
selves, from the publisher or the licensed reproducing agencies.

While it is not possible to formulate specific definitions of "sys-
tematic copying", the following examples serve to illustrate some of
the copying prohibited by subsection (g).

(1) A library with a collection of journals in biology informs other
libraries with similar collections that it will maintain and build its
own collection and will make copies of articles from these journals
available to them and their patrons on request. Accordingly, the other
libraries discontinue or refrain from purchasing subscriptions to these
journals and fulfill their patrons' requests for articles by obtaining
photocopies from the source library.

(2) A research center employing a number of scientists and tech-
nicians subscribes to one or two copies of needed periodicals. By
reproducing photocopies of articles the center is able to make the ma-
terial in these periodicals available to its staff in the same manner
which otherwise would have required multiple subscriptions.

(3) Several branches of a library system agree that one branch will
subscribe to particular journals in lieu of each branch purchasing its
own subscriptions, and that the one subscribing branch will reproduce
copies of articles from the publication for users of the other branches.

The committee believes that section 108 provides an appropriate
statutory balancing of the rights of creators, and the needs of users.
However, neither a statute nor legislative history can specify precisely
which library photocopying practices constitute the making of "single
copies" as distinguished from "systematic reproduction". Isolated
single spontaneous requests must be distinguished from "systematic
reproduction". The photocopying needs of such operations as multi-
county regional systems, must. be met. The committee therefore
recommends that representatives of authors, book, and periodical
publishers and other owners of copyrighted material meet with the
library community to formulate photocopying guidelines to assist
library patrons and employees. Concerning library photocopying
practices not authorized by this legislation, the committee recommends
that workable clearance and licensing procedures be developed.



.In: adcpting. thse provisions on library photocopying, the com-
mittee is aw'are that through such programs as those of the National
Commission on Libraries and Information Science there will be a
significant evolution in the 'functioning and services of libraries. To
consider the possible need'for'changesin copyright law and procedures
as a result of new teChnology,-title II of this legislation establishes a
National -Commission on New Techonlogical Uses of Copyrighted
Works. It is the desire of the. committee that the Commission give
priority to those aspects of' the' libiary-copyright.'interface which
require further study and clarification.
Works excluded

Subsection (h) provides that the rights of reproduction and distri-
bution under this section do not apply to a musical work, a pictorial,
graphic or sculptural work, or-a'-motion picture or other audio-visual
work. Such limitation does: not: apply to archival reproduction and
replacement of a damaged copy.....

F ECTION 109. EFFECT OF TRANSFER OF PARTICULAR COPY
-. ,; .OR -PHONORECORD - .

Effect on further disposition of copy or phonorecord
- Section 109(a) restates and confirms the principle that, where the
copyright. owner has transferred ownership of a particular copy or
phonorecord of his work, the personto whom the copy or phonorecord
is transferred is entitled to dispose' of it.by sale, rental, or any other
means. Under this principle, which has been established by the court
decisions and section 27 of the present law, the copyright owner's ex-
elusive right of public distribution would have no ffect upon anyone
who owns "a particular copy or phonorecord lawfully made under this
title" and who wishes to transfer it to someone else or to destroy it.

Thus, for example, the outright sale of an -authorized copy of.-a
book frees it from any copyright 'control over its resale price or other
conditions of its future disposition. A library that has acquired owner-
ship of a copy is entitled to lend it under any conditions it chooses
to impose. This does not mean that conditions on future disposition.
of copies or phonorecords, imposed by a contract'between their buyber
and seller, would be unenforceable between- the parties as arbreach of
contract, but it does mean that they could not be enforced by an. action
,for infringement of copyright. Under section 202, however, the owner
of the physical copy or phonorecord cannot reproduce or perform the
copyrighted work publicly without the copyright owner's consent.

To come within the scope of section 109(a), a copy or phonorecord
must have been "'lawfully made under this title," though not neces-.
sarily with the copyright owner's authorization. For example, any
resale of 'an illegally "counterfeited" phonorecord would- be an.im-
frihgement, .but 'the disposition of a phonorecord made under -the.
compulsory licensing provisions of .section 115 would not.

Effect on display of copy
Subsection' (b) of section 109 deals with .the scope of the copyright

.owner's exclusive right to control the public display of a particular
"copy" of his work (including the original or prototype copy in which
the work was first fixed). Assuming, for example, that a painter has
sold his only copy of an original work of art without restrictions,
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would he be able to restrain the new owner from displaying it publicly
in galleries, shop windows, on a projector, or on television? .

Section · 109(b) adopts the general principle that'the lawful owner
of a 'copy of a work should be able to put'his copy: on public display
without the consent of the copyright owner. The exclusive .righit'of
public display granted by section 106(5)'would not apply. where the
owner of'a copy wishes to show it directly to the public, as in a gallery
or display case, or indirectly, as through an opaque projector. Where
the copy itself is intended for projection, as in the case of a photo-
graphic slide, negative, or transparency, the public projection of a
single image would be permitted as long as the viewers are "present at
the place where the copy is located."

The exemption'would extend only.to public displays that are made
"either directly or by the projection of no more than one: image 'at a
time.'' 'Thus, even where the copy and the viewers are located at the
same place, the simultaneous projection'of multiple'images of the work
would not be exempted. For example, where each person in a lecture
hall has his own' viewing apparatus in front of him, the copyright
owner's permission would generally be required in order to project an
image of a work on each individual screen at. the same time.

-The committee's intention is to preserve' the traditional privilege
of the owner of a' copy to. display it directly, but. to: place' reasonable
restrictions on his ability to display it-indirectly'in such a way that
the 'copyright.owner's. market for reproduction and 'distribution of
copies would be affected. Unless it constitutes 'a fair use under section
107, or unless one of the special provisions' of: sections 110 'or 111 is
applicable, projection of more than one image at a time,' or trans-
mission of an image to the public over television or other communica-
tions channels, would be an infringement for the same reasons that
reproduction in copies would be.

Effect of mere possession of copy or phonorecord
Subsection (c) of section 109 qualifies the privileges specified in

subsections (a) -and (b) by making clear that they do not apply to
someone who merely possesses a copy or phonorecord without having
acquired ownership of it. Acquisition of an object embodying a copy-
righted work by rental, lease, loan, or bailment carries with it no
privileges to dispose of the copy under section 109(a) or to display it
publicly under section 109(b). To cite a familiar example, a person
·who has rented a print of a motion picture from the copyright owner
would have no right to rent it to someone else without the owner's
permission.

SECTION 110. EXEMPTION OF'CERTAIN PERFORMANCES AND DISPLAYS

Clauses (1) through (4)- deal with performances and exhibitions
that are now generally exempt under the "for profit" limitation or
other provisions of the copyright law, and that are specifically ex-
empted from copyright liability under this legislation. Clauses (1)
*and (2) between them are intended to cover all of the various methods
by which systematic instruction takes place.

Face-to-face teaching activities
Clause (1) of section 110 is generally intended to set out the con-

ditions under which performances or displays, in' the course of instruc-
tional activities other than educational broadcasting, are to be
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exempted from copyright control. The clause covers all types of copy-
righted works, and exempts their performance or display "by instru¢-
tors or. pupils in the course of. face-to-face teaching activities of a inon.-
profit educational institution," where the activities take place "in a'
classroom or similar place devoted to instruction."

There appears to be no need for a statutory definition of "face:to-
face" teaching activities to clarify the scope of the provision. "Face-
to-face teaching activities" under clause (1) embraces instructional
performances and' displays'that are not "transmitted;" It does not re-
quire that the teacher and. his student be able. to see' each other,
although it does require their simultaneous presence in the same
general place. Use. of. the phrase "in the course of face-to-face teaching
activities" is intended to exclude. broadcasting or other transmissions
from an outside location into a classroom', whether radio or television
and whether open or closed circuit. However, as long as the instructor:
and pupils are in the same. building or general area, the exemption
would extend to the use of devices.fo6r:amplifying or reproducing sound
and for projecting visual' images. The'"'teaching activities" exenap'ted
by the clause encompass systematic instruction of a very wide. variety
of subjects, but they do not include performances .or displays, what-.
ever their cultural value or intellectual appeal, that are given'for' the
recreation or entertainment of any part of their audience..

Works. affected.-Since there is no: limitation on the types of works
covered by the exemption, a teacher or student would be free to per-
form or. display anything in class as long 'as' the other conditions Of
the clause are met. He could read aloud from copyrighted 'text. ma-
terial, act out a drama, play or sing a musical work, perform a motion
picture or filmstrip, or display text or pictorial material to: the'class
by means of a projector. However, nothing in this provision is in-
tended to sanction the unauthorized reproduction of copies or. phono-
records for the purpose of classroom performance or display, and the
.amended clause contains a special exception dealing 'with p.erforhi-
ances from unlawfully made copies of motion pictures and other.'aoudio-
visual works, to be discussed below.'

Instructors or pupils.-To come' within clause (1), the performance!
or display must be "by instructors or pupils," thus ruling out perform-
ances by actors, singers, or instrumentalists brought in from outside
the school to put on a program. However, the term "instructors" would '
be broad enough to include guest lecturers if their instructional activi:
ties remain confined to a classroom situation. In general, the term'
"pupils" refers to the enrolled members of a class.

Nonprofit educational institution.-Clause (1) makes clear that it,
applies only to the teaching activities "of a nonprofit educational insti-'
tution," thus excluding from the exemption performances or displays
in profit-making institutions such as dance studios and language
schools.

Classroom or similar place.-The teaching activities exempted by
the clause must take place "in a classroom or similar place devoted to
instruction." For example, performances in an auditorium or stadium
during a school 'assembly, graduation ceremony, class play, or sport-
ing event, where the audience is not confined to the. members of a
particular class, would fall outside the scope of clause .(1), although
in some cases they might be'exempted by clause (4) -of section 110.
The "similar place" referred to in clause (1) is a place which is "de-
voted to instruction" in the same way a classroom 'is; common ex,
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amples would include a studio, a workshop, a gymnasium, a training
field, a library, the stage of an auditorium, or the auditorium itself
if it is actually used as a classroom for systematic instructional
activities.

Motion pictures and other audiovisual works.-The final provision
of clause (1) deals withi the special problem of performances from
unlawfully made copies of motion pictures and other audiovisual
works. The exemption is lost where the copy being used for a classroom
performance was "not lawfully made under this title" and the person
responsible for the performance knew or had reason to suspect as much.
This special exception to the exemption would not apply to perform-
ances from lawfully made copies, even if the copies were acquired from
someone who had stolen or converted them, or if the performances were
in violation of an agreement. However, though the performances
would be exempt under section 110(1) in such cases, the copyright
owner might have a cause of action against the unauthorized distribu-
tor under section 106(3), or against the person responsible for the
performance for breach of contract.

Projection devices.-As long as there is no transmission beyond the
place where the copy is located, both section 109(b) and section 110(1)
would permit the classroom display of a work by means of any sort
of projection. device or process.
Instructional broadcasting

Works affected.-The exemption would apply only to "performance
of a nondramatic literary or musical work or of a sound recording,
or display of a work." Thus, the copyright owner's permission would
be required for the performance on educational television or radio of
a dramatic work, of a dramatico-musical .work such as an opera or
musical comedy, or of a motion picture. Since, as already explained,
audiovisual works such as filmstrips are now equated with motion pic-
tures, their sequential showing would be regarded-as a performance
rather than' a display and would not be exempt under section 110(2).
The clause is not intended to limit in any way :the copyright owner's
exclusive right to make dramatizations, adaptations, or other deriva-
tive works under section 106(2). Thus, for example, a performer could
read a nondramatic literary work aloud under section 110(2), but the
copyright owner's permission would be required for him to act it out
in dramatic form.

Systematic-instructional activities.-Under section 110(2) a trans-
mission must meet three specified conditions in order to be exempted
from copyright liability. The first of these, as provided by subclause
(A), is that the performance or display must be "a regular part of
the systematic instructional activities of a governmental body or a
nonprofit educational institution." The concept of "systematic instruc-
tional activities" is intended as the general equivalent of "curricu-
lums," but it could be broader in a case such as that of an institution
using systematic teaching methods not related to specific course work.
A transmission would be a regular part of these activities if it is in
accordance with the pattern of teaching established by, the govern-
mental body or institution. The use of commercial facilities, such as
those of a cable service, to transmit the performance or display, would
not affect the exemption as long as the actual performance or display
was for nonprofit purposes.
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Content of transmissions-.-Subclause (B) requires that the perform-
ance or display is directly related and of material assistance to the
teaching content of the transmission.

Intended recipients.-Subclause (C) requires that the transmission
is made primarily for:

(i) reception in classrooms or similar places normally devoted
to instructions, or

(ii) reception by persons to whom the transmission is'directed
because their disabilities or other special circumstances prevent
their attendance in classrooms or similar places normally devoted
to instruction, or

(iii) reception by officers or employees of governmental bodies
as a part of their official duties or employment.

In all three cases, the instructional transmission need only be made
"primarily" rather than "solely" to the specified recipients to be ex-
empt. Thus, the transmission could still be exempt even though it is
capable of reception by the public at large. Conversely, it would not

'be regarded as made "primarily" for one of the required groups of re-
cipients if the principal purpose behind the transmission is reception
by the public at large, even if it is cast in the form of.instruction and
is also received in classrooms. Factors to consider in determining the
"primary" purpose of a program would include its subject matter,
content, and the time of its transmission.

Paragraph (i) of subclause (C) generally covers what are known
as "in-school" broadcasts; whether open- or closed-circuit. The
reference to "classrooms or similar places" here is intended to have the
same meaning as that of the phrase as used in section 110(1). The
exemption in paragraph (ii) is intended to exempt transmissions pro-.
viding systematic instruction to individuals who cannot be reached in
classrooms because of "their disabilities or other special circum-
stances." Accordingly, the exemption is confined to instructional
broadcasting that is an adjunct to the actual classwork of nonprofit
schools or -is primarily for people who cannot be brought together in
classrooms such as preschool children, displaced workers, illiterates,
and' shut-ins.

There has been some question as to whether or not the language
in this section of the bill is intended to include.instructional televi-
sion college credit courses. These telecourses are aimed at undergrad-
uate and graduate students in earnest pursuit of higher educational
degrees who are unable to attend daytime classes due to daytime em-
ployment, distance from campus or for some other intervening reason.
So long as these broadcasts are aimed at regularly enrolled students
and conducted by recognized higher educational institutions, the com-
mittee believes that they are clearly within the language of section
110(2)(C)(ii). Like night school and correspondence courses before
them, these telecourses are fast becoming a valuable adjunct of the nor-
mal college curriculum.

The third exemption in subclause (C) is intended to permit the use
of 'copyrighted material, in accordance with the other conditions of
section 110(2), in the course of instructional transmissions to Gov-
ernment personnel who are receiving training "as a part of their offi-
cial duties or employment."
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Public broadcasting
While the bill grants an exemption to instructional transmissions

meeting the criteria of section 110(2), the amendment to provide a
compulsory license at regulated rates for the use of copyrighted ma-
terial in the programs of public television which are intended for
reception by a general audience, was not accepted. The programing of
public television includes an increasing emphasis on programs of an
entertainment or general cultural nature. The committee is not un-
aware of the financial strains of many public broadcasting stations.
Such stations may deserve greater financial assistance, but they should
not be subsidized by this country's creative talent.

Copyright proprietors should promptly undertake efforts to improve
procedures whereby public television may secure copyright clearances.
The committee understands that the Register of Copyrights is pre-
pared to furnish the assistance of the Copyright Office in studying
clearance procedures and making recommendations aimed at the
establishment of voluntary clearinghouse arrangements.
Religious services

The scope of clause (3) does not cover the sequential showing of
motion pictures and other audiovisual works. The exemption, which
to some extent has its counterpart in sections 1 and 104 of the present
law applies to dramatico-musical works "of a religious nature." The
purpose here is to exempt certain performances of sacred music that
might be regarded as "dramatic" in nature, such as oratorios, cantatas,
musical settings of the mass, choral services, and the like. The exemp-
tion is not intended to cover performances of secular operas, musical
plays, motion pictures, and the like, even if they have an underlying
religious or philosophical theme and take place "in the course of
[religious] services."

To be exempted under section 110(3) a performance or display must
be "in the course of services," thus excluding activities at a place of
worship that are for social, educational, fund raising, or entertainment
purposes. Some performances of these kinds could be covered by the
exemption in section 110(4), discussed next. Since the performance
or display must also occur "at a place of worship or other religious
assembly," the exemption would not extend to religious broadcasts or
other transmissions to the public at large, even where the transmissions
were sent from the place of worship. On the other hand, as long as
services are being conducted before a religious gathering, the exemp-
tion would apply if they were conducted in places such as auditoriums,
outdoor theaters, and the like.
Certain other nonprofit performances

In addition to the educational and religious exemptions provided
by clauses (1) through (3) of section 110, clause (4) contains a general
exception to the exclusive right of public performance that would cover
some, though not all, of the same ground as the present "for profit"
limitations.

Scope of exemption.-The exemption in clause (4) applies to the
same general activities and subject matter as those covered by the "for
profit" limitation today: public performances of nondramatic literary
and musical works. However, the exemption would be limited to pub-
lic performances given directly in the presence of an audience whether
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operation of a receiving apparatus, and would not include a "transmis-
sion to the public." Unlike the other clauses of section 110, clause (4)
applies only to performing rights in certain works and does not affect
the exclusive right to display a work in public.

No profit motive.-In addition to the other conditions specified by
the clause, the performance must be "without any purpose of direct or
indirect commercial advantage." This provision expressly adopts the
principle established by the court decisions construing the "for profit"
limitation: that public performances given or sponsored in connection
with any commercial or profit-making enterprises are subject to the
exclusive rights of the copyright owner even though the public is not
charged for seeing or hearing the performance.

No payment for performance.-An important condition for this ex-
emption is that the performance be given "without payment of any
fee or other compensation for the performance to any of its perform-
ers, promoters, or organizers." The basic purpose of this requirement
is to prevent the free use of copyrighted material under the guise of
charity where fees or percentages are paid to performers, promoters,
producers, and the like. However, the exemption would not be lost
if the performers, directors, or producers of the performance, instead
of being paid directly "for the performance," are paid a salary for
duties encompassing the performance. Examples are performances
by a school orchestra conducted by a music teacher who receives an
annual salary, or by a service band whose members and conductors
perform as part of their assigned duties and who receive military
pay. The committee believes that performances of this type should
be exempt, assuming the other conditions in clause (4) are met, and
has not adopted the suggestion that the word "salary" be added to the
phrase referring to the "payment of any fee or other compensation."

Admission charge.-Assuming to at the performance involves no
profit motive and no one responsikle 'or it ge's paid a fee, it must still
meet one or two alternative conditions to be (-xempt. As specified in
subclauses (A) and (B) of section 110(4), these conditions are: (1)
that no direct or indirect admission charge is made, or (2) that the net
proceeds are "used exclusively for educational, religious, or charitable
purposes and not for private financial gain."

Under the second of these conditions, a performance meeting the
other conditions of clause (4) would be exempt even if an admission
fee is charged, provided any amounts left "after deducting the reason-
able costs of producing the performance" are used solely for bona fide
educational, religious, or charitable purposes.

The provision also provides that if there is an admission charge the
copyright owner may prevent a public performance of his work under
this provision by serving a notice stating his objections at least seven
days in advance.
Mere reception in public

Unlike the first four clauses of section 110, clause (5) is not to any
extent a counterpart of the "for profit" limitation of the present statute.
It applies to performances and displays of all types of works, and its
purpose is to exempt from copyright liability anyone who merely turns
on, in a public place, an ordinary radio or television receiving appa-
ratus of a kind commonly sold to members of the public for private use.

35-897 0 - 74 - 9
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The main effect of this exemption would be to allow the use of
ordinary radios and television sets for the incidental entertainment of
patrons in small business or professional establishments such as
taverns, lunch counters, hairdressers, dry cleaners, doctors' offices, and
the like. The clause has nothing to do with cable television systems, and
there is no intention to exempt performances in large commercial
establishments, such as bus terminals, supermarkets, factories, or de-
partment stores, where broadcasts are transmitted to substantial audi-
ences by means of loudspeakers covering a wide .-rea. The exemption
would also be denied in any case where the audience is charged directly
to see or hear the transmission.

The basic rationale of this clause is that the secondary use of the
transmission by turning on an ordinary receiver in public is so remote
and minimal that no further liability should be imposed. In the vast
majority of these cases no royalties are collected today, and the exemp-
tion should be made explicit in the statute.
Agricultural fairs

Clause (6) provides that the performance of a nondramatic musical
work or of a sound recording in the course of an annual agricultural
or horticultural fair or exhibition conducted by a Governmental body
or a nonprofit organization is not an infringement of copyright. This
exemption extends to all activities on the premises of such fairs or
exhibitions.
Retail sale of phonorecords

Clause (7) provides that the performance of a nondramatic musical
work or of a sound recording by a retail establishment open to the
public at large without any direct or indirect admission charge where
the sole purpose of the performance is to promote the retail sale of
the work is not an infringement of copyright. This exemption applies
only if the performance is not transmitted beyond the place where the
establishment is located and is within the immediate area where the
sale is occurring.

SECTION 111. SECONDARY TRANSMISSIONS

General exemptions
Certain secondary transmissions are given a general exemption

under clause (1) of section 111(a). The first of these applies to sec-
ondary transmissions consisting "entirely of the relaying, by the
management of a hotel, apartment house, or similar establishment" of
a transmission to the private lodgings of guests or residents and pro-
vided "no direct charge is made to see or hear the secondary
transmission."

The exemption would not apply if the secondary transmission con-
sists of anything other than the mere relay of public broadcasts; the
cutting out of advertising or the running in of new commercials would
subject the secondary transmitter to full liability. Moreover, the term
"private lodgings" is limited to rooms used as living quarters or for
private parties, and does not include dining rooms, meeting halls,
theaters, ballrooms, or similar places that are outside of a normal circle
of a family and its social acquaintances. No special exception is needed
to make clear that the mere placing of an ordinary radio or television
set in a private hotel room does not constitute an infringement.
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Secondary transmissions of instructional broadcasts.-Subclause (2)
of section 111(a) is intended to make clear that an instructional
transmission within the scope of section 110(2) is exempt whether
it is a "primary transmission" or a "secondary transmission."

Common carriers.-The general exemption under section 111 ex-
tends to secondary transmitters that act solely as passive common
carriers. Under subclause (3), a common carrier is exempt if it "has
no direct or indirect control over the content or selection of the pri-
mary transmission or over the particular recipients of the secondary
transmission" For this purpose its activities must "consist solely of
providing wires, cables, or other communications channels for the
use of others." Since cable television necessarily selects the primary
transmissions which are transmitted, and controls the recipients of the
secondary transmission, the exemption of this subclause would in no
case apply to them.

Clause (4) would exempt the activities of secondary transmitters
that operate on a completely nonprofit basis. The operations of non-
profit "translators" or "boosters," which do nothing more than amplify
broadcast signals and retransmit them to everyone in an area for free
reception, would be exempt if there is no "purpose of direct or indirect
commercial advantage," and if there is no charge to the recipients
"other than assessments necessary to defray the actual and reasonable
costs of maintaining and operating the secondary transmission serv-
ice." This exemption does not apply to a cable television system.

Secondary transmissions of primary transmissions to controlled
group.-Subsection (b) provides that the secondary transmission to
the public of a primary transmission embodying a performance for
display is actionable as an act of infringement if the primary trans-
missions is not made for reception by the public at large but is con-
trolled and limited to reception by particular members of the public.
Examples of transmissions not intended for the general; public are
background music services such as Muzak, closed circuit broadcasts
to theaters, and pay television.

Secondary transmission by cable systems.-Cable television systems
are commercial subscription services that pick up broadcasts of
programs originated by others and retransmit them to paying sub-
scribers. Certain CATV systems also originate live programs. A large
number of systems provide automated programing. A typical system
consists of a central antenna which receives and amplifies television
signals, and a network of cables through which the signals are trans-
mitted to the receiving sets of individual subscribers. In addition to an
initial installation charge, the subscribers pay a monthly service charge
averaging about five or six dollars. The number of CATV systems in
the United States has grown very rapidly since their introduction in
1950 and now total about 3000 operating systems, serving 5700
communities. Systems currently in operation reach about 7.3 million
homes, about 22.5 million people. The average cable system is esti-
mated to have 2240 subscribers. It is reported that the 1973 total
subscriber revenues of the cable industry were approximately $475
million.
Compulsory licensing

Section 111(c) (1) provides that, subject to certain other provisions
of the legislation, the secondary transmission to the public by a cable
system of a primary transmission made by a broadcast station licensed
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by the Federal Communications Commission and embodying a copy-
righted work is subject to compulsory licensing if (1) the signals com-
prising the plimary transmission are exclusively aural; (2) if the
signals are loca.l signals of the primary transmitter or; (3) where the
carriage of the signals is permissable under the rules, regulations or
authorizations of the Federal Communications Commission.

Secondary transmissions fully liable
Section lll(c)(2) enumerates the circumstances in which a sec-

ondary transmission by a cable system is fully subject to the remedies
provided in this legislation for infringement of copyright. Subclause
(A) provides that a cable system is fully liable where the carriage
of the signals comprising the secondary transmission is not permissible
under the rules, regulations or authorizations of the Federal Communi-
cations Commission. Subclause (B) provides that a cable system is
fully liable if it has not at least one month before the date of the
secondary transmission recorded the notice specified by subsection (d)
of this section.

The committee has considered excluding from the scope of the com-
pulsory license granted to cable systems the carriage in certain cir-
cumstances of organized professional sporting events. The committee
has also considered the inclusion in this legislation of language extend-
ing to cable television the same restrictions as are contained in Public
Law 87-331 for the protection of intercollegiate and scholastic sports
from the competition of televised professional games. Without prej-
udice to the arguments advanced in behalf of these proposals, the
committee has concluded that these issues should be left to the rule-
making process of the Federal Communications Commission, or if a
statutory resolution is deemed appropriate to legislation originating in
the Committee on Commerce. In reaching this determination, the
committee notes that the Federal Communications Commission has a
pending rulemaking proceeding on this subject.

Requirements for a compulsory license
Subsection (d)(1) provides that for any secondary transmission to

receive a compulsory license the cable system must at least one month
before the date of the secondary transmission, record in the Copyright
Office a notice, including a statement of the identity and address of
the person who owns the secondary transmission service or has power
to exercise control over it, together with the name and location of the
primary transmitter. Clause (2) provides that a cable system whose
secondary transmissions have been subject to compulsory licensing
shall file quarterly statements with the Register of Copyrights. These
statements shall specify the number of channels on which the cable
system made secondary transmissions to its subscribers, the names and
locations of all primary transmitters whose transmissions were further
transmitted by the cable system, the total number of subscribers and
the gross amounts paid to the cable system by subscribers for the
basic service of providing secondary transmissions. This statement
must be accompanied by a total royalty fee computed according to
the provisions of this legislation.
Copyright royalty payments

Because the cable television industry has not been paying copyright
royalties for its secondary transmissions, very little relevant economic
data was available to the Subcommittee on Patents, Trademarks and
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Copyrights when it established the schedule of royalty payments in
S. 543. The Subcommittee in 1973 held a hearing on the royalty
schedule previously approved by the Subcommittee and contained in
S. 1361. At this hearing the program producers, broadcasters and
music performing rights societies expressed opposition to the inclusion
of a royalty sc.hedule in the statute. The cable television industry
supported the Congress initially determining the royalty payments to
be made by cable television systems but expressed concern that the
rates in the bill might be too high and thus handicap the development
of the cable television industry. The committee believes that the
economic data available at the present time is inconclusive but sup-
ports the Congress initially establishing royalty rates, as is also pro-
vided under Sections 114, 115 and 116.

Every cable system should make some copyright payment. The com-
mittee has considered proposals that would exempt from any copy-
right payment small CATV systems having not more than several
thousand subscribers or CATV systems engaged exclusively in the
retransmission of local signals. Although the committee recognizes
that in certain situations such exemptions might be justified, the most
logical and concise approach is to require payment by all systems.
The commitl ee recognizes, however, the special concerns of small sys-
tems and therefore has adopted a graduated fee schedule. The scale is:

(i) }' percent of any gross receipts up to $40,000;
(ii) 1 percent of any gross receipts totalling more than $40,000

but not more than $80,000;
(iii) 1/2 percent of any gross receipts totalling more than

$80,000, but not more than $120,000;
(iv) 2 percent of any gross receipts totalling more than

$120,000, but not more than $160,000; and
(v) 2 / percent of any gross receipts totalling more than $160,000.

The total royalty fee shall be determined on the basis of a cable
system's gross receipts from its subscribers for the basic service of
providing secondary transmissions. Income received from the instal-
lation of equipment or from advertising accompanying CATV-origi-
nated program is excluded from the computation of the gross receipts
of a cable system.

COPYRIGHT PAYMENTS BY SIZE OF CATV SYSTEMS

Quarterly

System size Copyright
(Number of subscribers) Revenues I payment

500 -.............-. $..-... $7,500 $37.50
1,000 .-.................. 15,000 75.00
1.500 ..........- 2....... 2, 500 112. 50
2,000 ................................... 30, 000 150.00
2,500 ............-.. 37, 500 187.50
3,000 .......-.................. 45,000 250. 00
3,500 .-..- --...-.......... ...................... 52,500 325.00
4,500 ..-................. 67,500 475.00
6,000 ----------------------------------- 90, 000 750.00
8,000 --------------------------- -120, 000 1,200. 00

Revenues at $5 monthly service charge.

Section 111(d)(3) sets forth the procedures for the distribution of
the royalty fees paid by cable systems. Each person claiming such



fees must in July of each year file a claim with the Register of Copy-
rights. Not withstanding any provisions of the antitrust laws the
claimants may agree among themselves as to the division and distri-
bution of such fees. If no controversy exists as to the division of the
fees the Register of Copyrights, after deducting his reasonable ad-
ministrative costs, shall distribute the fees to the copyright owners or
their agents. If the Register of Copyrights finds the existence of a
controversy, he shall proceed as is provided in Chapter 8 to constitute
a panel of the Copyright Royalty Tribunal. The Register of Copy-
rights shall withhold from distribution an amount sufficient to satisfy
all claims with respect to which a controversy exists, but shall have
discretion to proceed to distribute any amounts that are not in
controversy.

Definitions
Subsection (e) contains a series of definitions. These definitions are

found in subsection (e) rather than in Section 101 because of their
particular application to secondary transmissions by cable systems.

The definitions of "secondary transmissions" and "cable systems"
were drafted in part to reflect the special communications problems of
the non-contiguous states, territories and possessions. While the
systems operating in these areas may not meet the customary defini-
tions of a cable system, it is the intent of this legislation that such
systems, for purposes of this legislation, shall be regarded as conven-
tional cable systems despite the necessary differences in technology
and operating procedures. The application of the provisions of this
section to transmissions by "cable systems" not within the boundary
of the forty-eight states is fully subject to the rules and regulations of
he Federal Communications Commission.

However, the treatment accorded such cable systems is not meant
to relieve them of the same obligations and limitations as are imposed
by the Federal Communications Commission on cable systems operat-
ing in comparable market situations in the contiguous states. For
example, cable systems in the contiguous states are subject to certain
rules and regulations regarding carriage of signals and program ex-
clusivity protection when they transmit television broadcast signals.
It is the intent of the committee that cable systems in the non-con-
tiguous states, territories and possessions should be subject to the same
rules and regulations.

With respect to cable systems in Alaska, the intent of this section
that their secondary transmissions to the fullest possible extent con-
sist of signals received from primary transmissions by Alaska stations.

SECTION 112. EPHEMERAL RECORDINGS

Section 112 of the bill concerns itself with a special problem that is
not dealt with in the present statute but is the subject of provisions in
a number of foreign statutes and in the 1948 Brussels revision of the
Berne Convention. This is the problem of what are commonly called
"ephemeral recordings": copies or phonorecords of a work made for
purposes of later transmission by a broadcasting organization legally
entitled to transmit the work. In other words, where a broadcaster has
the privilege of performing or displaying a work either because he is
licensed or because the performance or display is exempted under the
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statute, the question is whether he should be given the additional
privilege of recording the performance or display to facilitate its trans-
mission. The need for a limited exemption in these cases because of the
practical exigencies of broadcasting has been generally recognized, but
the scope of the exemption has been a controversial issue.

Recordingsfor licensed transmissions
Under subsection (a) of section 112, an organization that has ac-

quired the right to transmit any work (other than a motion picture
or other audiovisual work), or that is free to transmit a second record-
ing under section 114, may make a single copy or phonorecord of a
particular program embodying the work, if the copy or phonorecord
is used solely for the organization's own transmissions within its own
area; after 6 months it must be destroyed or preserved solely for
archival purposes.

Organizations covered.-The ephemeral recording privilege is given
by subsection (a) to "a transmitting organization entitled to transmit
to the public a performance or display of a work." Assuming that
the transmission meets the other conditions of the provisions, it makes
no difference what type of public transmission the organization is
making: commercial radio and television broadcasts, public television
broadcasts not exempted by section 110(2), pay-TV, closed circuit,
background music, and so forth. However, to come within the scope
of subsection (a), the organization must have the right to make the
transmission "under a license or transfer of the copyright or under
the limitations on exclusive rights in sound recordings specified by
section 114(a)." Thus, the organization must be a transferee or licen-
see (including compulsory licensee) of performing rights in the work
in order to make an ephemeral recording of it.

Some concern has been expressed by authors and publishers lest the
term "organization" be construed to include a number of affiliated
broadcasters who could exchange the recording without restrictions.
The term is intended to cover a broadcasting network, or a local broad-
caster or individual transmitter; but, under clauses (1) and (2) of the
subsection, the ephemeral recording must be "retained and used solely
by the transmitting organization that made it," and must be used
solely for that organization's own transmissions within its own area.
Thus, an ephemeral recording made by one transmitter, whether it be
a network or local broadcaster, could not be made available for use
by any other transmitter. Likewise, this subsection does not apply to
nonsimiltaneous transmissions by cable systems not located within
the boundary of the forty-eight contiguous States, which are granted
a compulsory license under section 111.

Scope of the privilege.-Subsection (a) permits the transmitting
organization to make "no more than one copy or phonorecord of a
particular transmission program embodying the performance or dis-
play." A "transmission program" is defined in section 101 as a body
of material produced for the sole purpose of transmission as a unit.
Thus, under section 112(a), a transmitter could make only one copy
or phonorecord of a particular "transmission program" containing a
copyrighted work, but would not be limited as to the number of times
the work itself could be duplicated as part of other "transmission
programs."
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Three specific limitations on the scope of the ephemeral recording
privilege are set out in subsection (a), and unless all are met the mak-
ing of an "ephemeral recording" becomes fully actionable as an in-
fringement. The first requires that the copy or phonorecord be
"retained and used solely by the transmitting organization that made
it," and that "no further copies or phonorecords are reproduced from
it." This means that a transmitting organization would have no
privilege of exchanging ephemeral recordings with other transmitters
or allowing them to duplicate their own ephemeral recordings from
the copy or phonorecord it has made. There is nothing in the provision
to prevent a transmitting organization from having an ephemeral re-
cording made by means of facilities other than its own, although it
would not be permissible for someone other than a transmitting orga-
nization to make a recording on his own initiative for possible sale
or lease to a broadcaster. The ephemeral recording privilege would ex-
tend to copies or phonorecords made in advance for later broadcast,
as well as recordings of a program that are made while it is being trans-
mitted and are intended for deferred transmission or preservation.

Clause (2) of section 112(a) provides that, to be exempt from copy-
right, the copy or phonorecord must be "used solely for the trans-
mitting organization's own transmissions within its local service area,
or for purposes of archival preservation or security". The term "local
service area" is defined in section 111(e). In the context of sec-
tion 112 it means that, although a transmitter may use an ephemeral
recording as many times as it wishes within the time limits specified
in clause (3), its use must be confined to the organization's own trans-
missions within the radius that its signal "is expected to reach effec-
tively under normal conditions."

Clause 3 of section 112(a) provides that unless preserved exclusively
for archival purposes, the copy of a transmission program must be
destroyed within six months from the day the transmission program
was first transmitted to the public.
Recording for instructional transmissions

Section 112(b) represents a response to the arguments of educa-
tional broadcasters and other educational groups for special recording
privileges, although it does not go as far as these groups requested. In
general, it permits a nonprofit organization that is free to transmit a
to make not more than thirty copies or phonorecords and to use the
ephemeral recordings for transmitting purposes for not more than
seven years after the initial transmission.

Organizations covered.-The privilege of making ephemeral record-
ings under section 112(b) extends to "a governmental body or other
nonprofit organization entitled to transmit a performance or display
of a work under section 110(2) or under the limitations on exclusive
rights in sound recordings specified by section 114(a)." The ephemeral
recordings made by an instructional broadcaster under subsection (b)
must embody a performance or display that meets all of the qualifica-
tions for exemption under section 110(2). Copies or phonorecords made
for educational broadcasts of a general cultural nature, or for trans-
mission as part of an information storage and retrieval system, would
not be exempted from copyright protection under section 112(b).

Motion pictures and other audiovisual works.-Since the perform-
ance exemption provided by section 110(2) applies only to nondramatic
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literary and musical works, there was no need to exclude motion pic-
tures and other audiovisual works explicitly from the scope of section
112(b). Another point stressed by the producers of educational films
during the hearings of the Senate Subcommittee on Patents, Trade-
marks and Copyrights, in this connection, however, was that ephem-
eral recordings made by instructional broadcasters are in fact audio-
visual works that often compete for exactly the same market. They
argued that it is unfair to allow instructional broadcasters to reproduce
multiple copies of films and tapes, and to exchange them with other
broadcasters, without paying any copyright royalties, thereby directly
injuring the market of producers of audiovisual works who now pay
substantial fees to authors for the same uses. These arguments are
persuasive and justify the placing of reasonable limits on the recording
privilege.

Scope of the privilege.-Under subsection (b) an instructional broad-
caster may make "no more than thirty copies or phonorecords of a
particular transmission program embodying the performance or dis-
play." No further copies or phonorecords can be reproduced from
those made under section 112(b), either by the nonprofit organization
that made them or by anyone else. Unlike ephemeral recordings made
under subsection (a), however, exchanges of recordings among in-
structional broadcasters are permitted. An organization that has
made copies or phonorecords under subsection (b) may use one of
them for purposes of its own transmissions that are exempted by
section 110(2), and it may also transfer the other 29 copies to other
instructional broadcasters for use in the same way.

As in the case of ephemeral recordings made under section 112(a),
a copy or phonorecord made for instructional broadcasting could be
reused in any number of transmissions within the time limits specified
in the provision. Because of the special problems of instructional
broadcasters resulting from the scheduling of courses and the need to
prerecord well in advance of transmission, the period of use has been
extended to five years from the date the transmission program was
first transmitted to the public.

Religious broadcasts.-Section 112(c) provides that it is not an
infringement of copyright for certain organizations to make no more
than one copy for each transmitting organization of a broadcast
program embodying a performance of a nondramatic musical work
of a religious nature or of a sound recording. In order to receive the
benefits of this exception there must be no charge for the distribution
of the copies, none of the copies may be used for any performance
other than a single transmission by an organization possessing a
license to transmit a copyrighted work, and, other than for one copy
that may be preserved for archival purposes, the remaining copies
are destroyed within one year from the date the program was first
transmitted to the public. When the conditions of this section are
present, the ephemeral recording privileges would also apply to such
transmitting organization.

Copyright status of ephemeral recordings
A program reproduced in an ephemeral recording made under either

subsection (a) or subsection (b) of section 112 in many cases will
constitute a motion picture, a sound recording, or some other kind of
derivative work, and will thus be potentially copyrightable under
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section 103. In section 112(d) it is provided that ephemeral recordings
are not to be copyrightable as derivative works except with the con-
sent of the owners of the copyrighted material employed in them.

SECTION 113. REPRODUCTION OF PICTORIAL, GRAPHIC, AND SCULPTURAL
WORKS IN USEFUL ARTICLES

Section 113 deals with the extent of copyright protection in "works
of applied art." The section takes as its starting point the Supreme
Court's decision in Mazer v. Stein, 347 U.S. 201 (1954), and the first
sentence of subsection (a) restates the basic principle established by
that decision. The rule of Mazer, as affirmed by the bill, is that copy-
right in a pictorial, graphic, or sculptural work will not be affected
if the work is employed as the design of a useful article, and will
afford protection to the copyright owner against the unauthorized
reproduction of his work in useful as well as nonuseful articles. The
term "useful article" is defined in section 113(e) as "an article having
an intrinsic utilitarian function that is not merely to portray the
appearance of the article or to convey information."

The broad language of section 106(1) and of the first sentence of
section 113 raises questions as to the extent of copyright protection for
a pictorial, graphic, or sculptural work that protrays, depicts, or rep-
resents an image of a useful article in such a way that the utilitarian
nature of the article can be seen. To take the example usually cited,
would copyright in a drawing or model of an automobile give the artist
the exclusive right to make automobiles of the same design?

The 1961 Report of the Register of Copyrights stated, on the basis
of judicial precedent, that "copyright in a pictorial, graphic, or sculp-
tural work, portraying a useful article as such, does not extend to the
manufacture of the useful article itself," and recommended specifically
that "the distinctions drawn in this area by existing court decisions"
not be altered by the statute. The Register's Supplementary Report, at
page 48, cited a number of these decisions, and explained the insuper-
able difficulty of finding "any statutory formulation that would ex-
press the distinction satisfactorily." The committee adopts the Reg-
ister's conclusion that "the real need is to make clear that there is no
intention to change the present law with respect to the scope of protec-
tion in a work portraying a useful article as such."

Clause (2) of section 113(a) provides that it would not be an in-
fringement of copyright, where a copyrighted work has been lawfully
published as the design of useful articles, to make, distribute or dis-
play pictures of the articles in advertising, in feature stories about the
articles, or in the news reports.

Subsections (b), (c), and (d) were inserted in section 113 because
of the incorporation in this legislation of title III relating to protection
of ornamental designs of useful articles. Subsection (b) provides that
when a pictorial, graphic, or sculptural work in which copyright sub-
sists under title I of this bill is utilized in an original ornamental de-
sign of a useful article, the design shall be eligible for protection under
the provisions of title III of this bill.

Subsection (c) provides that protection of a work in which copy-
right subsists under title I shall terminate with respect to its utiliza-
tion in useful articlcs whenever the copyright proprietor has obtained
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registration on an ornamental design of a useful article under the pro-
visions of title III. This provision makes explicit that nothing in this
section shall be deemed to create any additional rights or protection
under title I of this bill.

Subsection (e) is a saving clause to the effect that nothing in this
section shall affect any right or remedy held by any person under title
I in a work in which copyright was subsisting on the effective date of
title III, or with respect to any utilization of a copyrighted work other
than in the design of a useful article.

SECTION 114. SCOPE OF EXCLUSIVE RIGHTS IN SOUND RECORDINGS

General considerations
One of the most controversial issues considered by the committee

during the examination of this legislation has been the proposal to
grant an exclusive right in the public performance of sound record-
ings embodying a performance.

Some have argued that, without prejudice to the merits of the
performance royalty proposal, the question should not be resolved in
the current legislation. It was indicated that the issue should be con-
sidered either in separate legislation to revise the copyright law, in
legislation based upon the concept of "neighboring rights" (that is,
legislation similar to but not technically copyright), or by United
States ratification of the Rome Convention. The committee believes
there is no justification for not resolving this issue on the merits at
the present time. All relevant and necessary information is available.
Constitutional basis

One of the objections to the performance royalty has been the con-
tention that the contributions of performing artists and record manu-
facturers are not "Writings" of an author and therefore are ineligible
for Federal copyright protection. The committee does not find the
constitutional objection persuasive. Among others, the Copyright
Office has advised that the granting of copyright protection to per-
formance rights in sound recordings is within the power conferred on
the Congress by the Constitution.

The committee in its examination of this question has reviewed a
number of judicial decisions which directly or by implication recognize
the existence of the necessary authority in the Congress. In the leading
case of Capitol Records, Inc. v. Mercury Records Corp., 221 F. 2d 656,
(2d Cir. 1955), it is stated that "there can be no doubt that, under
the Constitution, Congress could give to one who performs a public
domain musical composition the exclusive right to make and vend
phonograph records of that rendition." In the same case Judge Learned
Hand stated "Now that it has become possible to capture these con-
tributions of the individual performer upon a physical object that can
be made to reproduce them, there should be no doubt that this is
within the Copyright Clause of the Constitution."

Following the enactment of P.L. 92-140, establishing a limited
copyright in sound recordings, litigation was instituted in which it
was contended that sound recordings did not qualify as writings of
an author which may be copyrighted under the Constitution. A
special three judge court, convened in the case of Shaab v. Klein-
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dienst, 345 F. Supp. 589 (1972), rejected that argument. The Court
said:

Technical advances, unknown and unanticipated in the
time of our founding fathers, are the basis for the sound
recording industry. The copyright clause of the Constitution
must be interpreted broadly to provide protection for this
method of fixing creative works in tangible form.

The committee concludes that records are "writings" and that per-
formers can be regarded as "authors" since their contributions amount
to original intellectual creations. The committee, likewise, finds that
record manufacturers may be regarded as "authors" since their artistic
contribution to the making of a record constitutes original intellectual
creation. The committee endorses the conclusion of the Copyright Of-
fice that sound recordings "are just as entitled to protection as motion
pictures and photographs."

The committee has reviewed the fundamental changes in the rela-
tionship between Federal and State law in the field of intellectual prop-
erty resulting from the 1964 Supreme Court decisions in Sears, Roe-
buck & Co. v. Stiffel Co., 376 U.S. 225, and Compco Corp. v. Day-Brite
Lighting, Inc., 376 U.S. 234. The committee finds nothing in these de-
cisions or subsequent judicial interpretationls to suggest any doubt as to
the authority of the Congress to legislate in this area.
Foreign legislation

During the consideration of the copyright revision bill, the Congress
had been frequently advised to examine the provisions of the copyright
law of other nations. Many of these countries have in the period since
World War II enacted general revisions of their copyright law. These
countries in adopting new copyright legislation have had to consider
issues which obviously were not explored by the Congress in 1909. A
number of foreign nations have adopted statutory provisions afford-
ing protection to recordings or recorded performances. A compilation
of the foreign legislation on this subject is contained in Study No. 26
of the series of studies on Copyright Law Revision prepared for the
Subcommittee on Patents, Trademarks and Copyrights.

Domestic legislation in the United Kingdom, the Federal Republic
of Germany, Japan, Italy, Spain, Ireland, Czechoslovakia, Finland,
Sweden, Denmark and Norway provides for the payment of per-
formance royalties to record producers or performers, or both. In
several of these nations only broadcasters are required to pay per-
formance royalties. In addition, in France, Belgium and the Nether-
lands broadcasting organizations pay royalties to the record producers
although the law does not specifically recognize performance rights in
records.

Article 12 of the 1961 International Convention for the Protection
of Performers, Producers of Phonograms and Broadcasting Organiza-
tions (the Rome Convention) states:

If a phonogram published for commercial purposes, or a
reproduction of such phonogram is used directly for broad-
casting or for any communication to the public, a single
equitable remuneration shall be paid by the user to the per-
formers, or to the producers of the phonograms, or to both.
Domestic law may, in the absence of agreement between
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these parties, lay down the conditions as to the sharing of this
remuneration.

Financial data
Another major objection to the creation of a performance royalty in

sound recordings has been the contention that it would impose a
serious financial burden upon those users who would be required to
make payments. Considerable economic data on this question, espe-
cially as to the operations and financial condition of radio stations,
was submitted to the subcommittee on Patents, Trademarks and
Copyrights.

This data indicates that approximately 75% of the commercial time
of radio stations is devoted to the playing of recorded music. The com-
mittee has reviewed information as to the pre-tax profits of radio sta-
tions in representative large, medium, and small markets. This analysis
indicates a generally consistent growth in the pre-tax profits of radio
stations.

According to the reports filed with the Federal Communications
Commission, the radio industry in 1972 had total broadcast revenues
of $1,407,000,000 and total broadcast income before taxes of
$134,300,000. Advertisers spent $1,547,700,000 on radio in 1972.
This amount includes commissions to advertising agencies, representa-
tives, brokers and others, but does not include advertiser-supplied
commercials or programs.

Other sections of this report discuss the financial situation of juke-
box operators and cable television systems. The committee's analysis
of the economics of those industries and of the broadcasting industry
indicates an ability to pay the royalty fees specified in Section 114.

Other copyright payments
Radio and television stations have maintained that they make sub-

stantial copyright payments to the composers and copyright propri-
etors of music and that they should not be required to make additional
payments to performing artists and record manufacturers. The com-
mittee does not believe that the fact that payments are made to other
parties is a decisive factor in determining the disposition of a per-
formance royalty in sound recordings. The amount of the payments
made by radio and television stations for the right to perform copy-
righted music is negotiated with the performing rights societies, and
presumably such stations in future contract discussions would raise
the question of the payments being made to artists and record
manufacturers.

The committee's position with respect to the arguments advanced
in opposition to the performance royalty is consistent with its disposi-
tion of the cable television issue in Section 111. Broadcasters and the
producers of copyrighted programs have argued that cable television
systems which pick up and retransmit broadcasting signals carrying
copyrighted programs should pay copyright fees even though the
producers of such programs had been compensated by the primary
transmitter. It was also argued by the cable operators that the
secondary transmissions of cable systems give greater exposure to such
programs and confer indirect benefits. The Committee believes that
just as cable systems will now be required to pay for the use of
copyrighted program material so should broadcasters be required to
make copyright payments under the performance royalty.
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Limitations on exclusive rights
Subsection (a) of Section 114 specifies that the exclusive rights of the

owner of copyright in a sound recording are limited to the rights to
reproduce, distribute and perform as stated in Section 106. The
rights of the owner of copyright in a sound recording are limited to
the rights to duplicate the recording in the form of phonorecords that
recapture the actual sounds, and to perform those sounds. The rights
do not extend to the making or duplication of another sound recording
that is an independent fixation of other sounds, or to the performance
of other sounds, even though such sounds imitate or simulate those in
the copyrighted recording.

Performance rights distinct
Subsection (b) makes clear that the exclusive right to perform pub-

licly by means of a phonorecord a copyrighted work, and the exclusive
right to perform publicly a copyrighted sound recording, are separate
and independent rights.

Compulsory license for public performance
Subsection (c) (1) provides that, subject to the provisions of section

111 on cable television and section 116 on jukeboxes, the public per-
formance of a sound recording is subject to compulsory licensing if
phonorecords have been distributed to the public under the authority
of the copyright owner.

Subsection (c)(2) outlines the procedures to be followed in obtain-
ing a compulsory license and the procedures for depositing with the
Register of Copyrights the royalty fee prescribed by this section. It
is provided in (c) (3) that the failure to observe these requirements or
to deposit the required royalty fee renders the public performance of
a sound recording an act of infringement.
Royalty rates

Although a negotiated license may be substituted for the statutory
compulsory license, in no case may the negotiated rate amount to less
than the statutory rate. The royalty fees may, at the users option, be
computed on either a blanket or a prorated basis. For a radio or
television station the royalty rate shall be as follows:

(i) In the case of a broadcast station with gross receipts from
its advertising sponsors of more than $25,000 but less than $100,-
000 a year, the yearly performance royalty payment shall be
$250; or

(ii) In the case of a broadcast station with gross receipts from
its advertising sponsors of more than $100,000 but less than
$200,000 a year, the yearly performance royalty shall be $750; or

(iii) In the case of a broadcast station with gross receipts from
its advertising sponsors of more than $200,000 a year, the blanket
rate shall be one percent of the net receipts from advertising
sponsors during the applicable period. The alternative prorated
rate is a fraction of one percent of such net receipts, based on a
calculation made in accordance with a standard formula that the
Register of Copyrights shall prescribe by regulation, taking into
account the amount of the station's commercial time devoted to
playing copyrighted sound recordings and whether the station is
a radio or television broadcaster.

The blanket rate for background music service is 2% of the gross
receipts from subscribers or others who pay to receive the transmission.
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The alternative prorated rate is a fraction of 2% of the gross receipts
based on a calculation made in accordance with a standard formula
prescribed by the Register of Copyrights, taking into account the pro-
portion of time devoted to musical performances, and the extent to
which the transmitter is also the owner of copyright in the recordings
performed.

The compulsory licensing rates for juke boxes and for secondary
transmissions by cable systems are governed exclusively by the
provisions of the respective sections of this legislation.

For all other users not otherwise exempted, the blanket rate is $25
per year for each location at which sound recordings are performed.
The alternative prorated rate is based on the number of separate per-
formances of such works, and in accordance with a standard formula
that the Register of Copyrights shall prescribe may not exceed $5
per day of use.

Exemptions
In addition to those users exempted from copyright liability by the

provisions of Section 110, subsection (d) exempts from liability for
the performance of a sound recording those broadcast stations with
gross receipts from advertising sponsors of less than $25,000. In addi-
tion background music services or other transmitters of performances
of sound recordings with gross receipts from subscribers of less than
$10,000 are exempt.
Distribution of royalties

Subsection (e) specifies the procedures whereby those parties en-
titled to share in the royalty fees for performance may file their claims
with the Register of Copyrights. The section further provides that if
there is no controversy concerning the distribution of the fees, the
Register shall distribute the fees to the claimants. If a controversy con-
cerning the distribution of the royalty fees exists, the Register shall
proceed as specified in Chapter 8 relating to the Copyright Royalty
Tribunal.

Section 114(c) (3) (A) is an important provision which specifies that
one-half of all royalties to be distributed shall be paid to the copyright
owners, and the other half shall be paid to the performers. The commit-
tee has been advised that this distribution is agreeable to the repre-
sentatives of the performing artists and the record manufacturers.
Relation to other sections

Subsection (f) states that the public performance of sound record-
ings by jukeboxes and for secondary transmissions by cable systems
is governed by sections 111 and 116 of this legislation, except that
there shall be an equal distribution of royalty fees for such perform-
ances between copyright owners and performers.
Definitions

Subsection (g) contains definitions of "commercial time", "per-
formers", and "net receipts from advertising sponsors", which are
relevant to the construction of section 114. The definition of "per-
formers" is intended to be broad enough to include persons such as
arrangers whose contributions to a sound recording in certain cases are
more properly considered as a part of the interpretive performance
embodied in the sound recording than as a part of the musical composi-
tion being performed.
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SECTION 115. COMPULSORY LICENSE FOR PHONORECORDS

The provisions of section 1(e) and 101(e) of the present law, estab-
lishing a system of compulsory licensing for the making and distribu-
tion of phonorecords of copyrighted music, are retained with a number
of modifications and clarifications in section 115 of the bill. Under
these provisions, which represented a compromise of the most con-
troversial issue in the 1909 act, a musical composition that has been
reproduced in phonorecords with the permission of the copyright
owner may generally be reproduced in phonorecords by anyone else
if he notifies the copyright owner and pays a specified royalty.

The fundamental question of whether to retain the compulsory
license or to do away with it altogether was a major issue during
earlier stages of the program for general revision of the copyright law.
At the hearings it was apparent that the argument on this point had
shifted, and the real issue was not whether to retain the compulsory
license but how much the royalty rate under it should be.

Availability and scope of compulsory license
Subsection (a) of section 115 deals with three doubtful questions

under the present law: (1) the nature of the original recording that
will make the work available to others for recording under a com-
pulsory license; (2) the nature of the sound recordings that can be
made under a compulsory license; and (3) the extent to which some-
one acting under a compulsory license can depart from the work as
written or recorded without violating the copyright owner's right to
make an "arrangement" or other derivative work. The first two of
these questions are answered in clause (1) of section 115(a), and the
third is the subject of clause (2).

The present law, though not altogether clear, apparently bases
compulsory licensing on the making or licensing of the first recording,
even if no authorized records are distributed to the public. The first
sentence of section 115(a)(1) would change the basis for compulsory
licensing to authorized public distribution of phonorecords (including
disks and audio tapes but not the sound tracks or other sound records
accompanying a motion picture or other audiovisual work). Under
the clause, a compulsory license would be available to anyone as soon
as "phonorecords of a nondramatic musical work have been dis-
tributed to the public under the authority of the copyright owner."

The second sentence of clause (1), which has been the subject of
some debate, provides that "a person may obtain a compulsory license
only if his primary purpose in making phonorecords is to distribute
them to the public for private use." This provision was criticized as
being discriminatory against background music systems, since it
would prevent a background music producer from making recordings
without the express consent of the copyright owner; it was argued
that this could put the producer at a great competitive disadvantage
with performing rights societies, allow discrimination, and destroy or
prevent entry of businesses. The committee concluded, however, that
the purpose of the compulsory license does not extend to manufac-
turer of phonorecords that are intended primarily for commercial use,
including not only broadcasters and jukebox operators but also back-
ground music services.
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The final sentence of clause (1) provides that a person may not
obtain a compulsory license for use of the work in the duplication of a
sound recording made by another. The committee has considered the
proliferation of litigation in the federal courts concerning whether
person making an unauthorized duplication of a musical sound record-
ing originally developed and produced by another is entitled to utilize
the compulsory license. While it is the view of the committee that the
original intent of the Congress has been correctly stated by the Ninth
Circuit in Duchess Music Corp. v. Stern, 458 Fed. 2nd 1305, (1972),
which held that the compulsory license was not available to those mak-
ing unauthorized duplications, this question is still being litigated in a
number of other circuits.

The second clause of subsection (a) is intended to recognize the
practical need for a limited privilege to make arrangements of music
being used under a compulsory license, but without allowing the music
to be perverted, distorted, or travestied. Clause (2) permits arrange-
ments of a work "to the extent necessary to conform it to the style
or manner of interpretation of the performance involved," so long as
it does not "change the basic melody or fundamental character of the
work." The provision also prohibits the compulsory licensee from
claiming an independent copyright in his arrangement as a "derivative
work" without the express consent of the coyright owner.
Procedure for obtaining compulsory license

Section 115(b)(1) requires anyone who wishes to take advantage of
the compulsory licensing provisions to serve a "notice of intention to
obtain a compulsory license," which is much like the "notice of inten-
tion to use" required by the present law. Under section 115, the notice
must be served before any phonorecords are distributed, but service
can take place "before or within 30 days after making" any phono-
records. The notice is to be served on the copyright owner, but if the
owner is not identified in the Copyright Office records, "it shall be
sufficient to file the notice of intention in the Copyright Office."

Section 115(b)(2) requires that the compulsory licensee must, if
requested within 10 days after ha has served his notice of intention,
designate the name of the copyright owner or his agent "on a label or
container accompanying each phonorecord of the work distributed by
him."

Under the present law, a record manufacturer who fails to serve a
"notice of intention to use" is liable to the copyright owner merely for
the statutory royalty of 2 cents per record, plus an award of not more
than 6 cents per record as damages. The limitation on liability has
been strongly criticized as inadequate either to compensate the copy-
right owner or to deter infringement. Clause (3) of section 115(b)
would remove any limitation on liability in this situation by providing
that "failure to serve or file the notice required by clause (1) * * *
forecloses the possibility of a compulsory license and, in the absence
of a negotiated license, renders the making and distribution of phono-
records actionable as acts of infringement under section 501 and fully
subject to the remedies provided by sections 502 through 506." The
same consequences follow from failure "to designate the name of the
owner or agent as required by clause (2)." The remedies provided in
section 501 are those applicable to infringements generally.

35-897 0 - 74 - 10
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Royalty payable under compulsory license
Identification of copyright owner.-Under the present law a copy-

right owner is obliged to file a "notice of use" in the Copyright Office,
stating that the initial recording of the copyrighted work has been
made or licensed, in order to recover against an unauthorized record
manufacturer. This requirement has resulted in a technical loss of
rights in some cases, and serves little or no purpose where the registra-
tion and assignment records of the Copyright Office already show the
facts of ownership. Section 115(c)(1) therefore drops any formal.
"notice of use" requirements and merely provides that "to be entitled
to receive royalties under a compulsory license, the copyright owner
must be identified in the registration or other public records of the
Copyright Office." The bill further provides that "the owner is en-
titled to royalties for phonorecords manufactured and distributed after
he is so identified but he is not entitled to recover for any phonorecords
previously manufactured and distributed."

Basis of royalty.-Under the present statute the specified royalty
is payable "on each such part manufactured," regardless of how many
"parts" (i.e., records) are sold. This basis for calculating the royalty
has been revised in section 115(c)(2) to provide that "the royalty
under a compulsory license shall be payable for every phonorecord
manufactured and distributed in accordance with the license." The
committee concluded that it is unjustified to require a compulsory
licensee to pay license fees on records which merely go into inventory,
which may later be destroyed, and from which the manufacturer
gains no economic benefit. Basing the royalty on records "manu-
factured and distributed" is more compatible with the general practice
with respect to negotiated licenses.

The addition of the words "and distributed" is not intended to
disturb existing judicial interpretation of the 1909 Law and its
application to licenses issued under that Law, including the joint
and several liability of pressers along with record companies.

Rate of royalty.-A large preponderance of the extensive testimony
presented to the committee on section 115 was devoted to the question
of whether the statutory royalty rate should be left at 2 cents per com-
position per phonorecord or whether it should be increased. The bill
provides that with respect to each work embodied in the phonorecord,
the royalty shall be either 3 cents, or 4 cent per minute of playing
time or fraction thereof, whichever amount is larger. During the
hearings and subsequently considerable economic data was submitted
concerning the establishment of the royalty rate. An analysis of this
data was prepared by Edward Knight of the Economics Division of
the Legislative Reference Service of the Library of Congress.

The following is a summary of the economic arguments presented
during and after the hearings, and of the committee's analysis of
them, showing the basis for the royalty rate finally adopted.

1. The need for an increase by music publishers.-One of the
astounding things about the present copyright law is that a flat maxi-
mum fee of 2 cents per phonorecord, established as part of a com-
promise during the beginnings of the record industry, has remained
unchanged through the economic and technological vicissitudes of
nearly 58 years.

Since 2 cents in 1909 is worth well over 6 cents today, and in view
of current inflationary trends, the copyright owners urged that the



147

injustice of the present 2-cent ceiling is self-evident. They also ar-
gued that in 1909 music publishers were well established and record
companies were in their infancy, and that their relative bargaining
positions today are reversed: they characterized the record industry
as a giant with a dominating position, while the music publishers may
face extinction unless their bargaining power is improved. The copy-
right owners stressed that music publishers perform a vital creative
function, which is necessary for the record manufacturers and which
entails substantial expenses in developing, promoting, and exploiting
particular songs.

In contradiction, the record producers presented statistics aimed at
showing that an increase in the statutory fee from 2 to 3 cents would
be inequitable. They argued that inflationary trends since 1909 are
meaningless when viewed in light of the tremendous increase in the
volume of records sold, the great decrease in record prices, the intro-
duction of longplaying records containing 12 selections (with a statu-
tory royalty for each), and the millions of dollars received by copy-
right owners from broadcasts of records. They asserted that, unlike the
music publishers who gets income from many sources, including public
performances made possible by records, the record producers derive
profits solely from his sale of records, whose value and creative char-
acter is largely the result of his efforts and expenditures rather than
those of the music publisher. They claimed, on the basis of statistical
tables, that copyright owners receive substantially greater financial
gains from the phonorecord industry than the performing talent, or
the supporting talent, or the record companies themselves; that copy-
right owners are now being paid a far greater total sum than ever
before; and that they are also receiving a far greater percentage of
the industry's sales dollar than in 1909. On this last point, the record
producers argued that the 1909 statute was designed to give copy-
right owners about 5 percent of the manufacturer's wholesale selling
price, while the share today is around 15 percent.

2. Potential impact of increase on record industry.-Much of the
statistical data presented by the record producers at the hearings was
in support of the argument that an increase in the rate would have
a grave impact on the entire record industry, including manufac-
turers, artists, performing talent, distributors, retailers, and even
copyright holders. According to their interpretation of the figures, the
total increase in annual dollar payments to copyright owners would
be several times the size of the profits in recent years of the record com-
panies, whose profits are already squeezed to the minimum and who
cannot absorb such an increase. They asserted that, unless the sale
prices of records were to be raised considerably, the higher royalty
would generate irresistible pressures tending to force out many com-
panies, especially smaller ones, and similar pressures would operate
on wholesalers and retailers. Ultimately, they argued, the level of
activity in the industry and the number of new recordings would be
seriously depressed, and strong forces would be unleashed to restruc-
ture the industry, impairing competitition and leading to concentration
of control. They maintained that some 80 percent of all releases lose
money (although copyright owners still receive their royalties on
them), and that the net profit of record companies in the last year for
which adequate data was available amounted only 3.8 percent.
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In reply, the copyright owners pointed out that profit figures can
be misleading in an industry where major record companies are units
(divisions, subsidiaries, or affiliates) of large diversified corporations
operating in the entertainment field, and where interownership be-
tween record producers and broadcasters, film makers, music publish-
ers, and recording artists is common. They claimed, moreover, that
all major record companies, and at least 90 percent of all record com-
panies, have their own distributing units, including "record clubs,"
so that many transactions are intracompany with total profits going
to the same organization. The music publishers strongly criticized
the figures presented by record producers on the ground that, to sup-
port the conclusion that copyright owners derive more from record
sales than record companies, the effect had been to compare gross
revenue of copyright owners with record companies' net profits. The
record companies challenged the music publishers to present com-
parative profit figures. The Subcommittee on Patents, Trademarks,
and Copyrights submitted a questionnaire on this subject to the music
publishers and the limited data received as a result has been analyzed
in the report of the Legislative Reference Service of the Library of
Congress.

3. Potential impact of increase on consuming public.-On the basis
of the situation existing at the time of the hearings, the record pro-
ducers predicted an increased price to consumers of 20 cents per $3.98
longplaying record, or a total of possibly $30 million per year, if the
statutory rate were raised to 3 cents. This prediction assumed that the
record manufacturer could not absorb any of the 12-cent increase on
a record containing 12 selections, and that record marketers in turn
would have to pass the increase on down the line to the consumer,
with each distributor adding an increment to his price because of his
added costs and risks. Moreover, the record producers forecast that
the variety of musical offerings would be restricted; that the quality
of musical offerings would deteriorate; that composers, especially un-
knowns, would find fewer opportunities for having their works re-
corded; that record manufacturers would have to avoid risks on new
and unusual compositions, reduce the number and length of selections,
record fewer serious works, and rely more on the public domain for
popular material.

In response to these predictions the copyright owners argued that the
process of economic life precludes any meaningful prophecies concern-
ing possible increases in consumer prices. They asserted that an in-
crease is by no means certain, and that it is equally possible for some
or all of the added input price to be absorded or to result in more
selectivity in production. Citing the record industry's own statement,
they pointed out that at present 74 percent of single records, 61 percent
of popular longplaying records, and 87 percent of classical records
fail to earn a profit; raising the rate to 3 cents would raise the per-
centages of these unprofitable releases only slightly: 2 percent for
singles, 3 percent for popular LP's, and from 1 to 3 percent for classi-
cal LP's. The increase would, according to the copyright owners, pro-
vide authors with an added incentive to write and would, if it had any
effect at all, be likely to increase competition.

4. The statutory fee as a ceiling or as an established rate.-One of
the principal arguments of the copyright owners was that, in contrast
to record manufacturers whose prices are not fixed and who are not
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obliged to pay copyright owners any minimum amount, the authors
and publishers are deprived of any right to bargain above the 2-cent
ceiling. They stressed that the statutory rate is merely a maximum:
the record manufacturer can always negotiate for less, but the copy-
right owner can never ask for more. They contended that the vast
majority of records are made under written agreements with the rate,
below 2 cents, varying according to the bargaining position of the
parties; nearly all agreements are based on records sold rather than
made; record club sales are at three-fourths of the contracted rate, and
nothing is paid for records distributed "free" under various sales and
promotional plans. Moreover, a survey of royalty payments made dur-
ing the second quarter of 1965 by 3 of the largest record companies,
to the 6 publishing companies receiving the largest payment from each
of the record companies (13 publishing companies in all), showed that
out of the 31,600,000 phonorecords covered, some 35 percent paid a
royalty of 2 cents, while 65 percent paid less; in money actually paid,
just under half of the fees were at 2 cents. According to the copy-
right owners, these figures demonstrate that the statutory rate is an
absolute and effective ceiling, with substantial variations below it; if
the ceiling is raised there would be more room for negotiation, but it
would not mean that all license fees would immediately rise to 3 cents.

On the other side, the record producers argued that as a practical
matter the statutory rate establishes the fee actually paid in most
instances, and that for business reasons it is impossible for individual
companies to bargain for special discriminatory rates for particular
compositions. They cited a survey of some 1,400 selections issued by
two major record companies during randomly selected months in 1964
and 1965, which found that some 73 percent of all copyright licenses
(as distinguished from phonorecords sold) were at the 2-cent rate,
and that of the remaining 27 percent the vast majority represented
regular, stereotyped variations below the standard of 2 cents. When
challenged as to the size of this sample, the record producers responded
by alleging that, by extrapolation, the sample of 1,400 "selections"
represents roughly 41 million phonorecords sold, and that since no
one knows how many records will be sold when a license is signed, the
relevant figure is the number of licenses at 2 cents rather than the
number of license fees paid at 2 cents. Their basic position on this
point is that a 1-cent increase would simply establish a higher prevail-
ing rate rather than providing more "room for negotiation."
Committee conclusion

While upon initial review it might be assumed that a rate estab-
lished in 1909 would not be reasonable at the present time, the com-
mittee believes that an increase in the mechanical royalty rate must be
justified on the basis of existing economic conditions and not on the
mere passage of sixty years. Much of the data submitted by the parties
was incomplete and somewhat superseded by events. The committee
has made its own evaluation of the relevant data. On the basis of this
review the committee has concluded that a flat rate of 2 cents is too
low, and that the proponents of an increase in the mechanical royalty
rate have not justified an increase above a basic rate of 3 cents.
Therefore, the bill provides tlhat the mechanical .rate shall be 3
cents, or % cent per minute of playing time, whichever amount is
larger.
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Accounting and payment of royalties; effect of default
Clause 3 of Section 115(c) provides that statements of account

and royalty payments are to be made on a monthly basis. Each pay-
ment shall be accompanied by a detailed statement of account which

-shall be certified by a Certified Public Accountant and comply with
requirements that the Register of Copyrights shall prescribe by regula-
-tion. In order to increase the protection. of' copyright proprietors
against economic harm from companies which might refuse or fail to
pay their just obligations, compulsory licensees will be required
to make a monthly accounting certified by a -Certified Public
Accountant.

A source of criticism with respect to the compulsory licensing pro-
visions of the present statute has been the rather ineffective sanctions
against default by compulsory licensees. Clause (4) of section 115(c)
corrects this defect by permitting the copyright owner to serve written
notice on a defaulting licensee, and by providing for termination of the
compulsory license.if the default is not remedied within 30 days after
notice. is given. Termination under this clause "renders the making
and, distribution .of all phonorecords, for which the royalty had not
beern paid, actionable as acts of infringement under section 501 and
fully "subject to the remedies provided by sections 502 through 506."

SECTION 116. PERFORMANCES ON COIN-OPERATED PHONORECORD PLAYERS

General background of the problem
No provision of the present law has attracted more heated denuncia-.

tions and controversy than the so-called jukebox exemption of section
l(e). This paragraph, which has remained unchanged since its en-
actment in 1909,;provides that-

The reproduction or rendition of a musical composition by
or upon coin-operated machines shall not be deemed a public
performance- for profit unless a fee is charged for admission
to the place where such reproduction or rendition occurs.

This blanket exemption has been widely and vigorously condemned
as an anachronistic "historical accident" and in terms such as "un-
conscionable," "indefensible," "totally unjustified," and "grossly
discriminatory."

Efforts to repeal the clause have been going on for more than 40
years, and between 1947 and 1965 there had been some 25 days of con-
gressional hearings devoted to the subject. In August 1958 this com-
mittee reported S. 1870 of the 85th Congress to repeal the jukebox
exemption and to provide that the reproduction of a copyrighted
musical composition through the medium of a jukebox shall be deemed
a public performance for profit.

The following summarizes the arguments against retaining the
exemption:

1. The exemption for coin-operated machines was added to the
1909 act at the last moment, and its consequences were completely
unforeseen. The coin-operated music player of today is not com-
parable to the player pianos and "penny parlor" mechanisms in
use in 1909, and the unanticipated effect of the provision, creating
a blanket exemption for a large industry that is based on use of
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copyrighted material, represents the "core defect" in the present
law.

2. The exemption not only deprives copyright owners of rev-
enue to which they are fairly entitled, but it also discriminates
against all other commercial users who must pay in order to per-
form copyrighted music. In the past 30 years the jukebox indus-
try has become strong and prosperous by taking a free ride on the
hits created and developed by authors and publishers. Jukebox
operators, alone in the entertainment field, continue to use others'
property for profit without payment.

3. The exemption also creates serious international problems.
It is obviously unfair for U.S. composers to be paid when their
songs are used in jukeboxes abroad, but for foreign composers to
be deprived of revenue from jukebox uses of their compositions in
this country. The problem is particularly acute with respect to
Canada. Jukebox royalties in foreign countries at the time of the
hearings averaged between $40 and $50 per machine annually.

4. It is difficult to find support for the argument that jukebox
operators cannot afford to pay for use of the very property they
must have in order to exist: copyrighted music. Revenues from
jukebox performances gross approximately $500 million annually
of which the copyright owners receive nothing.

The following summarizes the principal arguments made by juke-
box operators and manufacturers for retaining the present exemption:

1. The exemption in section 1(e) was not an accident or
anomaly, but a carefully conceived compromise. Congress in 1909
realized that the new royalties coming to copyright owners from
mechanical sound reproductions of their works would be so sub-
stantial that in some cases fees for performances resulting from
the use of mechanical reproductions would not be justified. Auto-
matic phonographs were widely known and used in 1909.

2. The present law does not discriminate in favor of jukebox
operators, but removal of the exemption would discriminate
against them: jukebox performances are really forms of incidental
entertainment like relays to hotel rooms or turning on a radio in
a barber shop, and should be completely exempted like them. The
industry buys more than 50 million records per year which, under
the present mechanical royalty of 2 cents per composition or 4
cents per record, means that jukebox operators are indirectly
paying copyright owners over $2 million a year now and would be
paying them more under any increased mechanical royalty in the
bill. No one has shown why this is not ample. Moreover, jukeboxes
use hit records rather than hit compositions, and the composition
is usually not the most important factor in the success of a
record; jukeboxes represent an effective plugging medium that
promotes record sales and hence mechanical royalties.

3. The operation of coin-operated phonographs is a declining
business.

Conclusions reached by the committee
The committee's basic conclusions can be summarized as follows:

1. The present blanket jukebox exemption should not be con-
tinued. Whatever justification existed for it in 1909 exists no
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longer, and one class of commercial users of music should not be
completely absolved from liability when none of the others en-
joys any exemption.

2. Performances on coin-operated phonorecord players should
be subject to a compulsory license (that is, automatic clearance)
:with statutory fees. Unlike other commercial music users, who
have been subject to full copyright liability from the beginning
and have made the necessary economic and business adjustments
over a perod of time, the whole structure of the jukebox industry
has been based on the existence of the copyright exemption.

3. The most. appropriate basis for the compulsory license is
a statutory per box fee, with a mechanism for periodic review
and adjustment of the per box fee. Such a mechanism is afforded
by the Copyright Royalty Tribunal.

4. This committee in 1958 recommended an average annual per
box payment of $19.70. The most recent hearings on the jukebox
question did not provide any indication that the committee's de-
cision in 1958 was unwise or the rate of payment unreasonable.
In providing in this legislation for a total payment of $8 per
box, of which 3% shall be allocated to the copyright owners and
performers ofsound recordings, the committee has been greatly
iifluiienced by the desire to conform to the rate provided in the
copyright legislation passed by the House of Representatives
during the 90th Congress. Therefore, although a higher rate would
be warranted, the committee has endeavored to facilitate the
progress of this legislation by preserving, to the extent possible in
view of other provisions of this bill, the rate adopted by the
House of Representatives.

Limitations on exclusive right
The compulsory licensing provisions in section 116 have been pat-

terned after those in section 115, although there are differences. One
difference occurs in.the first subsection: section 116(a) not only pro-
vides "the operator of the coin-operated phonorecord player" with
the opportunity of obtaining "a compulsory license to perform the
work publicly on that pho :or !cord player," but also exempts entirely
,under certain conditions "'he proprietor of the establishment in which
the public performance ta-ke place." As provided by clause (1), the
proprietor is not liable for infringement unless he is also "the oper-
ator of the phonorecord player" or unless he refuses or fails to dislcose
the operator's identity upon request.

As defined in section 116(e)(2), an "operator" is anyone who, alone
.or jointly: (1) owns a coin-operated phonorecord player; (2) "has
the power to make the * * * player available for placement in an
establishment for purposes of public performance"; or (3) "has the
power to exercise primary control over the selection of the musical
.works made available for public performance" in the machine. Several
different persons may be <'operators" of the same coin-operated phono-
record player under this definition, but they would not include the
"location owner" in the ordinary case where he merely provides a
place for the machine to be used.

In contrast to the present statute, which merely refers to a "coin-
operated machine," section 116(e)(1) of the bill contains a detailed
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definition of "coin-operated phonorecord player." Under the defini-
tion a machine or device would be considered a "coin-operated phono-
record player" only if it meets all of four specified conditions:

1. It must be used for no purpose other than the "performance
of nondramatic musical works by means of phonorecords" and,
in order to perform that function, it must be "activated by the in-
sertion of a coin." The definition would thus exclude coin-
operated radio and television sets, as well as devices similar to
jukeboxes that perform musical motion pictures.

2. The establishment where the machine is located must make
"no direct or indirect charge for admission." This requirement,
which has its counterpart in section 1 (e) of the present law, would
exclude establishments making cover or minimum charges, and
those "clubs" open to the public but requiring "membership fees"
for admission.

3. The phonorecord player must be "accompanied by a list of
the titles of all the musical works available for performance on it,"
and the list must either be affixed to the machine itself or "posted
in the establishment in a prominent position where it can be read-
ily examined by the public." This condition would not be satisfied
if the list is available only on request.

4. Finally, the machine must provide "a choice of works avail-
able for performance," and must allow "the choice to be made by
the patrons of the establishment in which it is located." Thus, a
machine that merely provides continuous music without affording
any choice as to the specific compositon to be played at a particu-
lar time, or a case where selections are made by someone other
than patrons of the establishment, would be outside the scope of
the definition.

Clause 2 of section 116(a) provides that a jukebox operator may
obtain a compulsory license to perform copyrighted works by com-
plying with the requirements of this section.
Procedures

Section 116(b)(1) sets forth the requirements that an operator must
observe in order to obtain a compulsory license. The operator is re-
quired to file in the Copyright Office an application containing certain
information and deposit with the Register of Copyrights a $8 royalty
fee for each box. If performances on a particular box are made for the
first time after July 1, the royalty fee for the remainder of that year
shall be $4.00.

The Register of Copyrights is required to issue to the applicant a
certificate for each machine and the operator is required to affix the
certificate to the particular box. Failure to observe these requirements
cenders the public performance an act of infringement and fully liable
ro the statutory remedies.
Distribution of royalties

Section 116(c) establishes the procedures for the distribution of the
royalties paid by jukebox operators. During the month of January
each person who believes he is entitled to share in the royalties shall
file a claim with the Register of Copyrights. After the first of October
the Register shall determine whether there exists a controversy con-
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cerning the distribution of the royalty fees. If he determines that there
is no controversy, he shall, after deducting his reasonable administra-
tive costs, distribute the fees to the respective claimants. If he deter-
mines that there is a controversy concerning the distribution of royalty
fees, he shall proceed to establish a panel of the Copyright Royalty
Tribunal as provided in Chapter 8.

Section 116(c)(3) enumerates the formula for the distribution of
royalty fees. It is provided that i of the fees distributed shall be
allocated to copyright owners and performers of sound recordings,
and that such fees shall be divided equally between them. With respect
to the fees allocated to owners of copyright in nondramatic musical
works, every copyright owner not affiliated with a performing rights
society shall receive his pro rata share and the balance shall be allo-
cated to be distributed in pro rata shares. The Register of Copyrights
is authroized to withhold an amount sufficient to satsify all claims
with respect to which a controversy exists, but shall have discretion
to proceed to distribute any amounts that are not in controversy.

Section 116(c)(4) directs the Register of Copyrights to promulgate
regulations whereby those persons who can reasonably be expected to
have claims may, without expense or harassment of jukebox operators
or the proprietors of establishments in which jukeboxes are located,

'have access to such establishments and to the boxes, to obtain informa-
tion that may be reasonably necessary to determine the proportion of
the contribution of the musical works of each person to the earnings
of the particular jukebox. A person who is denied access to the estab-
lishment and the jukeboxes may bring an action in the United States
District Court for the District of Columbia for the cancellation of the
compulsory license of the jukebox to which access has been denied,
and the court may declare the compulsory license invalid. This clause
is not intended to authorize the Register of Copyrights to impose any
record-keeping requirements upon jukebox operators, or to require
the installation in jukeboxes of any metering devices for counting the
play of particular recordings.

SECTION 117. COMPUTER USES

As the program for general revision of the copyright law has
evolved, it' has become increasingly apparent that in one major area the
problems are not sufficiently developed for a definitive legislative solu-
tion. This is the area of computer uses of copyrighted works: the use
of a work "in conjunction with automatic systems capable of storing,
processing, retrieving, or transferring information." The Commis-
sion on New Technological Uses established by Title II is intended,
among other things, to make a thorough study of the emerging pat-
terns in this field and, on the basis of its finding, to recommend definite
copyright provisions to deal with the situation.

Since it would be premature to change existing law on computer
uses at present, the purpose of section 117 is to preserve the status
quo. It is intended neither to cut off any rights that may now exist, nor
to create new rights that might be denied under the Act of 1909 or
under common law principles currently applicable.

The provision deals only with the exclusive rights of a copyright
owner with respect to computer uses, that is, the bundle of rights
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specified for other types of uses in section 106 and qualified in Sec-
tions 107 through 116. With respect to the copyrightability of com-
puter programs, the ownership of. copyright in them, the term of
protection, and the formal requirements of the remainder of the bill,
the new statute would apply.

Under section 117, an action for infringement of a copyrighted
work by means of a computer would necessarily be a federal action
brought under the new Title 17. The court, in deciding the scope of
exclusive rights in the computer area, would first need to determine
the applicable law, whether State common law or the Act of 1909.
Having determined what law was applicable, its decision would de-
pend upon its interpretation of what that law was on the point on the
day before the effective date of the new statute.

SECTION 201. OWNERSHIP OF COPYRIGHT

Initial ownership
Two basic and well-established principles of copyright law are

restated in section 201(a): that the source of copyright ownership is
the author of the work, and that, in the case of a "joint work," the
coauthors of the work are likewise coowners of the copyright. Under
the definition in section 101, a work is "joint" if the authors collab-
orated with each other, or if each of the authors prepared his con-
tribution with the knowledge and intension that it would be merged
with the contributions of other authors as "inseparable or interde-
pendent parts of a unitary whole." The touchstone here is intention,
at the time the writing is done, that the parts be absorbed or combined
into an integrated unit, although the parts themselves may be either
"inseparable" (as in the case of a novel or painting) or "interdepend-
ent" (as in the case of a motion picture, opera, or the words and music
of a song). The definition of "joint work" is to be contrasted with
the definition of "collective work," also in section 101, in which the
elements of merger and unity are lacking; there the key elements are
assemblage or gathering of "separate and independent works * * *
into a collective whole."

The definition of "joint works" has prompted some concern lest it
be construed as converting the authors of previously written works,
such as plays, novels, and music, into coauthors of a motion picture in
which their work is incorporated. It is true that a motion picture
would normally be a joint rather than a collective work with respect
to those authors who actually work on the film, although their usual
status as employees for hire would keep the question of coownership
from coming up. On the other hand, although a novelist, playright, or
songwriter may write with the hope or expectation that his work will
be used in a motion picture, this is clearly a case of separate or inde-
pendent authorship rather than one where the basic intention behind
the writing of the work was for motion picture use. In this case, the
motion picture is a derivative work within the definition of that term,
and section 103 makes plain that copyright in a derivative work is
independent of, and does not enlarge the scope of rights in, any pre-
existing material incorporated in it. There is thus no need to spell this
conclusion out in the definition of "joint work."
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There is also no need for a specific statutory provision concerning
the rights and duties of the coowners of a work; court-made law on
this point is left undisturbed. Under the bill, as under the present law,
coowners of a copyright would be treated generally as tenants in com-
mon, with each coowner having an independent right to use or license
the use of a work, subject to a duty of accounting to the other coowners
or any profits.
Works made for hire

Section 201(b) of the bill adopts one of the basic principles of the
-present law: that in the case of works made for hire the employer is
considered the author of the work, and is regarded as the initial owner
of copyright unless there has been an agreement otherwise. The sub-
section also requires that any agreement under which the employee is
to own rights be in writing and signed by the parties.

The work-made-for-hire provisions of this bill represent a carefully-
balanced compromise, and as such they do not incorporate the amend-
ments proposed by screenwriters. and composers for motion pictures.
Their proposal was for the recognition of something similar to the
"shop right" doctrine of patent law: with some exceptions, the em-
ployer would acquire the right to use the employee's work to the extent
needed for purposes of his regular business, but the employee would
retain all other rights as long as he refrained from authorizing compet-
ing:uses. However, while this change might theoretically improve the
bargaining position of screenwriters and others as a group, the prac-
tical benefits that individual authors would receive are highly con-
jectural. The presumption that, initial ownership rights vest in the
employer for hire is well established in American copyright law, and
to exchange it for the uncertainties of the shop right doctrine would not
only be of dubious value to employers and employees alike, but might
also reopen a number of other issues.

The status of works prepared on special order or commission was
a major issue in the development of the definition of "works made for
hire" in section 101, which has undergone extensive revision during
the legislative process. The basic problem is how to draw a statutory
line between those works written on special order or commission that
should be considered as "works made for hire," and those that should
not. The definition now provided by the bill represents a compromise
which, in effect, spells out those specific categories of commissioned
works that- can be considered "works made for hire" under certain
circumstances.

Of these, one of the most important categories is that of "instruc-
tional texts." This term is given its own definition in the bill: "a
literary, pictorial, or graphic work prepared for publication with the
purpose of use in systematic instructional activities." The concept is
intended to include what might loosely be called "textbook material,"
whether or not in book form or prepared in the form of text matter.
The basic characteristic of "instructional texts" is the purpose of their
preparation for "use in systematic instructional activities," and they
are to be distinguished from works prepared for use by a general
readership.

Another specific category under the definition of "works made for
hire" is "a photographic or other portrait of one or more persons."
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Works of this sort are frequently commissioned and should be con-
sidered "works made for hire" if, as in the other specified categories,
both of the parties sign a written agreement to this effect.

Contributions to collective works
Subsection (c) of section 201 deals with the troublesome problem of

ownership of copyright in contributions to collective works, and the
relationship between copyright ownership in a contribution and in the
collective work in which it appears. The first sentence establishes the
basic principle that copyright in the individual contribution and
copyright in the collective work as a whole are separate and distinct,
and that the author of the contribution is, as in every other case, the
first owner of copyright in it. Under the definitions in section 101, a
"collective work" is a species of "compilation" and, by its nature, must
involve the selection, assembly, and arrangement of "a number of
contributions." Examples of "collective works" would ordinarily
include periodical issues, anthologies, symposia, and collections of
the discrete writings of the same authors, but not cases, such as a
composition consisting of words and music, a work published with
illustrations or front matter, or three one-act plays, where relatively
few separate elements have been brought together. Unlike the
contents of other types of "compilations," each of the contributions
incorporated in a "collective work" must itself constitute a "separate
and independent" work, therefore ruling out compilations of infor-
mation or other uncopyrightable material and works published with
editorial revisions or annotations. Moreover, as noted above, there is a
basic distinction between a "joint work," where the separate elements
merge into a unified whole, and a "collective work," where they remain
unintegrated and disparate.

The bill does nothing to change the rights of the owner of copyright
in a collective work under the present law. These exclusive rights
extend to the elements of compilation and editing that went into the
collective work as a whole, as well as to the contributions that were
written for hire by employees of the owner of the collective work, and
those copyrighted contributions that have been transferred in writing
to the owner by their authors. However, one of the most significant
aims of the bill is to clarify and improve the present confused and
frequently unfair legal situation with respect to rights in contributions.

The second sentence of section 201(c), in conjunction with the pro-
visions of section 404 dealing with copyright notice, will preserve the
author's copyright in his contribution even if the contribution does
not bear a separate notice in his name, and without requiring any
unqualified transfer of rights to the owner of the collective work. This
is coupled with a presumption that, unless there has been an express
transfer of more, the owner of the collective work acquires "only the
privilege of reproducing and distributing the contribution as part of
that particular collective work, any revision of that collective work,
and any later collective work in the same series."

The basic presumption of section 201(c) is fully consistent with
present law and practice, and represents a fair balancing of equities.
At the same time, the last clause of the subsection, under which the
privilege of republishing the contribution under certain limited cir-
cumstances would be presumed, is an essential counterpart of the basic
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presumption. Under the language of this clause a publisher could re-
print a contribution from one issue in a later issue of his magazine,
·or could reprint an article from a 1975 edition of an encyclopedia in
a 1985 revision of it; he could not revise the contribution itself or
include it in a new anthology or an entirely different magazine or other
collective work.

Transfer of ownership
The principle of unlimited alienability of copyright is stated in

clause (1) of section 201(d). Under that provision the ownership of a
copyright, or of any part of it, may be transferred by any means of
conveyance or by operation of law, and is to be treated as personal
property upon the death of the owner. The term "transfer of copy-
right ownership" is defined in section 101 to cover any "conveyance,
alienation, or hypothecation," including assignments, mortgages, and
exclusive licenses, but not including nonexclusive licenses. Repre-
sentatives of motion picture producers have argued that foreclosures
of copyright mortgages should not be left to varying State laws, and
that the statute should establish a Federal foreclosure system. How-
ever, the benefits of such a system would be of very limited application,
and would not justify the complicated statutory and procedural
requirements that would have to be established.

Clause (2) of subsection (d) contains the first explicit statutory
recognition of the principle of divisibility of copyright in our law.
This provision, which has long been sought by authors and their repre-
sentatives, and which has attracted wide support from other groups,
means that any of the exclusive rights that go to make up a copyright,
including those enumerated in section 106 and any subdivision of them,
can be transferred and owned separately. The definition of "trans-
fer of copyright ownership" in section 101 makes clear that the
principle of divisibility applies whether or not the transfer is "limited
in time or place of effect," and another definition in the same section
provides that the term "copyright owner," with respect to any one
exclusive right, refers to the owner of that particular right. The last
sentence of section 201(d)(2) adds that the owner, with respect
to the particular exclusive right he owns, is entitled "to all of the
protection and remedies accorded to the copyright owner by this title."
It is thus clear, for example, that a local broadcaster who has an
exclusive license to transmit a particular work within a particular
geographic area and for a particular period of time could sue, in his
own name as copyright owner, someone who infringed that particular
exclusive right.

SECTION 202. DISTINCTION BETWEEN OWNERSHIP OF COPYRIGHT AND

MATERIAL OBJECT

The principle restated in section 202 is a fundamental and important
one: that copyright ownership and ownership of a material object in
which the copyrighted work is embodied are entirely separate things.
Thus, transfer of a material object does not of itself carry any rights
under the copyright, and this includes transfer of the copy or
phonerecord-the original manuscript, the photographic negative, the
unique painting or statue, the master tape recording, etc.-in which
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the work was first fixed. Conversely, transfer of a copyright does
not necessarily require the conveyance of any material object.

As a result of the interaction of this section and the provisions of
sections 204(a) and 301, the bill would change a common law doc-
trine exemplified by the decision in Pushman v. New York Graphic
Society, Inc., 287 N.Y. 302, 39 N.E. 2d 249 (1942). Under that doc-
trine, an author or artist is generally presumed to transfer his com-
mon law literary property rights when he sells his manuscript or work
of art, unless he specifically reserves them. This presumption would be
reversed under the bill, since a specific written conveyance of rights
would be required in order for a sale of any material object to carry
with it a transfer of copyright.

SECTION 203. TERMINATION OF TRANSFERS AND LICENSES

The problem in general
The provisions of section 203 are based on the premise that the re-

versionary provisions of the present section on copyright renewal (17
U.S.C. sec. 24) should be eliminated, and that the proposed law
should substitute for them a provision safeguarding authors against
unremunerative transfers. A provision of this sort is needed because
of the unequal bargaining position of authors, resulting in part from
the imp'ossibility of determining a work's value until it has been ex-
ploited. Section 203 reflects a practical compromise that will further
the objectives of the copyright law while recognizing the problems
and legitimate needs of all interests involved.

Scope of the provision
Instead of being automatic, as is theoretically the case under the

present renewal provision, the termination of a transfer or license
under section 203 would require the serving of an advance notice with-
in specified time limits and under specified conditions. However, al-
though affirmative action is needed to effect a termination, the right
to take this action cannot be waived in advance or contracted away.
Under section 203(a) the right of termination would apply only to
transfer and licenses executed after the effective date of the new
statute, and would have no retroactive effect.

The right of termination would be confined to inter vivos transfers
or licenses executed by the author, and would not apply to transfers by
his successors in interest or to his own bequests. The scope of the
right would extend not only to any "transfer of copyright ownership,"
as defined in section 101, but also to nonexclusive licenses. The right
of termination would not apply to "works made for hire," which is
one of the principal reasons the definition of that term assumed im-
portance in the development of the bill.
Who can terminate a grant

Two issues emerged from the disputes over section 203 as to the per-
sons empowered to terminate a grant: (1) the specific classes of benefi-
ciaries in the case of joint works; and (2) whether anything less than
unanimous consent of all those entitled to terminate should be required
to make a termination effective. The bill to some extent reflects a com-
promise on these points, including a recognition of the dangers of one
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or more beneficiaries being induced to "hold out" and of unknown
children or grandchildren being discovered later. The provision can
be summarized as follows:

(1) In the case of a work of joint authorship, where the grant
was signed by two or more of the authors, majority action by
those who signed the grant, or by their interests, would be re-
quired to terminate it.

(2) There are three different situations in which the shares
of joint authors, or of a dead author's widow, children, and
grandchildren, must be divided under the statute: (1) the right
to effect a termination, (2) the ownership of the terminated rights,
and (3) the right to make further grants of reverted rights. The
respective shares of the authors, and of a dead author's widow,
children, and grandchildren, would be divided in exactly the same
way in each of these situations. The terms "widow," "widower,"
and "children" are defined in section 101 in an effort to avoid
problems and uncertainties that have arisen under the present re-
newal section.

(3) The principle of per stirpes representation would also be
applied in exactly the same way in all three situations. Take, for
example, a case where a dead author left a widow, two living chil-
dren, and three grandchildren by a third child who is dead. The
widow will own half of the reverted interests, the two children
will each own 1635 percent, and the three grandchildren will each
own a share of roughly 5}M percent. But who can exercise the right
of termination? Obviously, since she owns 50 percent, the widow
is an essential party, but suppose neither of the two surviving
children is willing to join her in the termination; is it enough that
she gets one of the children of the dead child to join, or can the
dead child's interest be exercised only by the action of a majority
of his children? Consistent with the per stirpes principle, the
interest of a dead child can be exercised only as a unit by majority
action of his surviving children. Thus, even though the widow
and one grandchild would own 55}% percent of the reverted copy-
right, they would have to be joined by another child or grandchild
in order to effect a termination or a further transfer of reverted
rights. This principle also applies where, for example, two joint
authors executed a grant and one of them is dead; in order to
effect a termination, the living author must be joined by a per
stirpes majority of the dead author's beneficiaries. The notice of
termination may be signed by the specified owners of termination
interests or by "their duly authorized agents," which would in-
clude the legally appointed guardians or committees of persons
incompetent to sign because of age or mental disability.

When a grant can be terminated
Section 203 draws a distinction between the date when a termination

becomes effective and the earlier date when the advance notice of ter-
mination is served. With respect to the ultimate effective date, section
203 (a) (3) provides, as a general rule, that a grant may be terminated
during the 5 years, following the expiration of a period of 35 years
from the execution of the grant. As an exception to this basic 35-year
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rule, the bill also provides that "if the grant covers the right of pub-
lication of the work, the period begins at the end of 35 years from the
date of publication of the work under the grant or at the end of 40
years from the date of execution of the grant, whichever term ends
earlier." This alternative method of computation is intended to cover
cases where years elapse between the signing of a publication contract
and the eventual publication of the work.

The effective date of termination, which must be stated in the ad-
vance notice, is required to fall within the 5 years following the end of
the applicable 35- or 40-year period, but the advance notice itself must
be served earlier. Under section 203(a)(4)(A), the notice must be
served "not less than two or more than ten years" before the effective
date stated in it.

As examples of how these time-limit requirements would operate in
practice, we suggest two typical contract situations:

Case 1: Contract for theatrical production signed on September 1,
1975. Termination of grant can be made to take effect between Sep-
tember 1, 2010 (35 years from execution) and September 1, 2015 (end
of 5-year termination period). Assuming that the author decides to
terminate on September 1, 2010 (the earliest possible date), his ad-
vance notice must be filed between September 1, 2000, and September
1,2008.

Case 2: Contract for book publication executed on April 10, 1980;
book finally published on August 23, 1987. Since contract covers the
right of publication, the 5-year termination period would begin on
April 10, 2020 (40 years from execution) rather than April 10, 2015
(35 years from execution) or August 23, 2222 (35 years from publica-
tion). Assume that the author decides to make the termination effec-
tive on January 1, 2224, he would have to serve his advance notice
between January 1, 2214, and January 1, 2222.
Efect of termination

Section 203(b) makes clear that, unless effectively terminated within
the applicable 5-year period, all rights covered by an existing grant
will continue unchanged, and that right under other Federal, State,
or foreign laws are unaffected. However, assuming that a copyright
transfer or license is terminated under section 203, who are bound by
the termination and how are they affected?

Under the bill, termination means that ownership of the rights
covered by the terminated grant reverts to everyone who owns termina-
tion interests on the date the notice of termination was served, whether
they joined in signing the notice or not. In other words, if a person
could have signed the notice, he is bound by the action of the majority
who did; the termination of the grant will be effective as to him, and
a proportionate share of the reverted rights automatically vests in
him. Ownership is divided proportionately on the same per stirpes
basis as that provided for the right to effect termination under section
203(a) and, since the reverted rights vest on the date notice is served,
the heirs of a dead beneficiary would inherit his share.

Under clause (3) of subsection (b), majority action is required to
make a further grant of reverted rights. A problem here, of course, is
that years may have passed between the time the reverted rights vested
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and the time the new owners want to make a further transfer; people
may have died and children may have been born in the interim. To deal
with this problem, the bill looks back to the date of vesting; out of the
group in whom rights vested on that date, it requires the further
transfer or license to be signed by "the same number and proportion
of the owners" (though not necessarily the same individuals) as were
then required to terminate the grant under subsection (a). If some
of those in whom the rights originally vested have died, their "legal
representatives, legatees, or heirs at law" may represent them for this
purpose and, as in the case of the termination itself, any one of the
minority who does not join in the further grant is nevertheless bound
by it.

An important limitation on the rights of a copyright owner under a
terminated grant is specified in section 203(b)(1). This clause pro-
vides that, notwithstanding a termination, a derivative work prepared
earlier may "continue to be utilized" under the conditions of the termi-
nated grant; the clause adds, however, that this privilege is not broad
enough to permit the preparation of other derivative works. In other
words, a film made from a play could continue to be licensed for per-
formance after the motion picture contract had been terminated, but
any remake rights covered by the contract would be cut off. For this
purpose, a motion picture would be considered as a "derivative work"
with respect to every "preexisting work" incorporated in it, whether
the preexisting work was created independently or was prepared ex-
pressly for the motion picture.

Section 203 would not prevent the parties to a transfer or license
from voluntarily agreeing at any time to terminate an existing grant
and negotiating a new one, thereby causing another 35-year period to
start running. However, the bill seeks to avoid the situation that
has arisen under the present renewal provision, in which third parties
have bought up contingent future interests as a form of speculation.
Section 203(b)(2) would make a further grant of rights that revert
under a terminated grant valid "only if it is made after the effective
date of the termination." An exception, in the nature of a right of
"first refusal," would permit the original grantee or his successor to
negotiate a new agreement with the persons effecting the termination
at any time after the notice of termination has been served.

SECTIONS 204, 205. EXECUTION AND RECORDATION OF TRANSFERS

Section 204 is a somewhat broadened and liberalized counterpart of
sections 28 and 29 of the present statute. Under subsection (a), a
transfer of copyright ownership (other than one brought about by
operation of law) is valid only if there exists an instrument of con-
veyance, or alternatively a "note or memorandum of the transfer,"
which is in writing and signed by the copyright owner "or his duly
authorized agent." Subsection (b) makes clear that a notarial or
consular acknowledgment is not essential to the validity of any trans-
fer, whether executed in the United States or abroad. However, the
subsection would liberalize the conditions under which certificates of
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acknowledgment of documents executed abroad are to be accorded
prima facie weight, and would give the same weight to domestic
acknowledgments under appropriate circumstances.

The recording and priority provisions of section 205, are intended
to clear up a number of uncertainties arising from sections 30 and 31
of the present law and to make them more effective and practical in
operation. Any "document pertaining to a copyright" may be recorded
under subsection (a) if it "bears the actual signature of the person who
executed it," or if it is appropriately certified as a true copy. However,
subsection (c) makes clear that the recorded document will give con-
structive notice of its contents only if two conditions are met: (1)
the document or attached material specifically identifies the work to
which it pertains so that a reasonable search under the title or regis-
tration number would reveal it, and (2) registration has been made for
the work. Moreover, even though the Register of Copyrights may be
compelled to accept for recordation documents that on their face
appear self-serving or colorable, he should take care that their nature
is not concealed from the public in his indexing and search reports.

The provisions of subsection (d), requiring recordation of transfers
as a prerequisite to the institution of an infringement suit, represent a
desirable change in the law. The 1 and 2 month grace periods provided
in subsection (e) represent a reasonable compromise between those who
want a longer hiatus and those who argue that any grace period makes
it impossible for a bona fide transferee to rely on the record at any
particular time.

Under subsection (f) of section 205, a nonexclusive license in writing
and signed, whether recorded or not, would be valid against a later
transfer, and would also prevail as against a prior unrecorded transfer
if taken in good faith and without notice. Objections were raised by
motion picture producers, particularly to the provision allowing un-
recorded nonexclusive licenses to prevail over subsequent transfers, on
the ground that a nonexclusive license can have drastic effects on the
value of a copyright. On the other hand, the impracticalities and bur-
dens that would accompany any requirement of recordation of non-
exclusive licenses outweigh the limited advantages of a statutory
recordation system for them.

SECTION 301. FEDERAL PREEMPTION OF RIGHTS EQUIVALENT TO

COPYRIGHT

Single Federal system
Section 301, one of the bedrock provisions of the bill, would accom-

plish a fundamental and significant change in the present law. In-
stead of the dual system of "common law copyright" for unpublished
works and statutory copyright for published works, which has been in
effect in the United States since the first copyright statute in 1790,
the bill adopts a single system of Federal statutory copyright from
creation. Under section 301 a work would obtain statutory protection
as soon as it is "created" or, as that term is defined in section 101, when
it is "fixed in a copy or phonorecord for the first time." Common law
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copyright protection for works coming within the scope of the statute
would be abrogated, and the concept of publication would lose its
all-embracing importance as a dividing line between common law and
statutory protection and between both of these forms of legal protec-
tion and the public domain.

By substituting a single Federal system for the present anachro-
nistic, uncertain, impractical, and highly complicated dual system, the
bill would greatly improve the operation of the copyright law and
would be much mbre effective in carrying out the basic constitutional
aims of uniformity and the promotion of writing and scholarship. The
main arguments in favor of a single Federal system, can be summarized
as follows:

(1) One of the fundamental purposes behind the copyright clause
of the Constitution, as shown in Madison's comments in The Federal-
ist, was to promote national uniformity and to avoid the practical
difficulties of determining and enforcing an author's rights under the
differing laws and in the separate courts of the various States. Today,
when the methods for dissemination of an author's work are incom-
parably broader and faster than they were in 1789, national uniformity
in copyright protection is even more essential than it was then to
carry out the constitutional intent.

(2) "Publication," perhaps the most important single concept under
the present law, also represents its most serious defect. Although at
one time, when works were disseminated almost exclusively through
printed copies, "publication" could serve as a practical dividing line
between common law and statutory protection, this is no longer true.
With the development of the 20th-century communications revolution,
the concept of publication has become increasingly artificial and ob-
scure. To cope with the legal consequences of an established concept
that has lost much of its meaning and justification, the courts have
given "publication" a number of diverse interpretations, some of them
radically different. Not unexpectedly, the results in individual cases
have become unpredictable and often unfair. A single Federal system
would help to clear up this chaotic situation.

(3) Enactment of section 301 would also implement the "limited
times" provision of the Constitution, which has become distorted
under the traditional concept of "publication." Common law pro-
tection in "unpublished" works is now perpetual, no matter how
widely they may be disseminated by means other than "publication";
the bill would place a time limit on the duration of exclusive rights
in them. The provision would also aid scholarship and the dissemina-
tion of historical materials by making unpublished, undisseminated
manuscrpts available for publication after a reasonable period.

(4) Adoption of a uniform national copyright system would greatly
improve international dealings in copyrighted material. No other coun-
try has anything like our present dual system. In an era when copy-
righted works can be disseminated instantaneously to every country
on the globe, the need for effective international copyright relations,
and the concomitant need for national uniformity, assume ever
greater importance.

Under section 301, the statute would apply to all works created
after its effective date, whether or not they are ever published or
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disseminated. With respect to works created before the effective date
of the statute and still under common law protection, section 303 of
the statute would provide protection from that date on, and guarantees
a minimum period of statutory copyright.

Preemption of State law
The intention of section 301 is to preempt and abolish any rights

under the common law or statutes Oif a State that are equivalent to
copyright and that extend to works coming within the scope of the
Federal copyright law. The declaration of this principle in section
301 is intended to be stated in the clearest and most unequivocal lan-
guage possible, so as to foreclose any possible misinterpretation of its
unqualified intention that Congress shall act preemptively, and to
avoid the development of any vague borderline areas between State
and Federal protection.

Under section 301 (a), "all rights in the nature of copyright"-which
are specified as "copyright, literary property rights, or any equivalent
legal or equitable right"-are governed exclusively by the Federal
copyright statute if the work involved is of a kind covered by the
statute. All corresponding State laws, whether common law or statu-
tory, are preempted and abrogated. Regardless of when the work was
created and whether it is published or unpublished, disseminated or
undisseminated, in the public domain or copyrighted under the Fed-
eral statute, the States cannot offer it protection equivalent to copy
right. Section 1338 of title 28, United States Code, also makes clear
that any action involving rights under the Federal copyright law
would come within the exclusive jurisdiction of the Federal courts.
The preemptive effect of section 301 is limited to State laws; there
is no intention to deal with the question of whether Congress can or
should offer the equivalent of copyright protection under some con-
stitutional provision other than the patent-copyright clause of article
3, section 8.

As long as a work fits within one of the general subject matter
categories of sections 102 and 103, the bill prevents the States from
protecting it even if it fails to achieve Federal statutory copyright
because it is too minimal or lacking in originality to qualify, or because
it has fallen into the public domain. On the other hand, the 1965 bill
implicitly preserved common law copyright protection for one im-
portant class of works: works that have not been "fixed in any tangible
medium of expression." Examples would include choreography that
has never been filmed or notated, an extemporaneous speech, "original
works of authorship" communicated solely through conversations or
live broadcasts, a dramatic sketch or musical composition improvised
or developed from memory and without being recorded or written
down. As mentioned above in connection with section 102, unfixed
works are not included in the specified "subject matter of copyright."
They are therefore not affected by the preemption of section 301, and
would continue to be subject to protection under State statutes or com-
mon law until fixed in tangible form. Because of the significance of
this principle, the committee amended section 301(b) of the 1965 bill
to make it explicit.

The preemption of rights under State law is complete with respect
to any work coming within the scope of the bill, even though the
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scope of exclusive rights given the work under the bill is narrower
than the scope of common law rights in the work might have been.
The most striking example of this is found in the case of sound record-
ings, which are brought under the Federal statute for the first time,
but which are given limited rights under section 114.

Representatives of printers, while not opposed to the principle of
section 301, expressed concern about its potential impact on protection
of preliminary advertising copy and layouts prepared by printers.
They argued that this material is frequently "pirated" by competitors,
and that it would be a substantial burden if, in order to protect himself,
the printer would have to register his works and bear the expense and
bother of suing in Federal rather than State courts. On the other
hand, these practical problems are essentially procedural rather than
substantive, and the proposal for a special exemption to preserve com-
mon law rights equivalent to copyright in unpublished advertising ma-
terial cannot be justified. Moreover, subsection (b), discussed below,
will preserve other legal grounds on which the printers can protect
themselves against "pirates" under State laws.

In a general way subsection (b) of section 301 represents the obverse
of subsection (a). It sets out, in broad terms and without necessarily
being exhaustive, some of the principal areas of protection that pre-
emption would not prevent the States from protecting. Its purpose
is to make clear, consistent with the 1964 Supreme Court decisions in
Sears, Roebuck & Co. v. Stiffel Co., 376 U.S. 225, and Compco Corp.
v. Day-Brite Lighting, Inc., 376 U.S. 234, that preemption does not
extend to causes of action, or unpublished subject matter, outside the
scope of the revised Federal copyright statute.

The numbered clauses of subsection (b) list three general areas left
unaffected by the preemption: (1) unpublished material outside the
subject matter of copyright; (2) causes of action arising under State
law before the effective date of the statute; and (3) violations of rights
that are not equivalent to any of the exclusive rights under copyright.
Clause (1) is limited to unpublished material to make clear that there
is no intention to change the established doctrine of Wheaton v. Peters,
33 U.S. (8 Pet.) 591 (1834), and many later cases: that common law
protection in a work terminates upon its publication. Use of the word
"unpublished" avoids any implication that common law protection
equivalent to copyright, for material outside the subject matter of
the statute, might continue after "publication" as that term is defined
in section 101.

The examples in clause (3), while not exhaustive, are intended to
illustrate rights and remedies that are different in nature from the
rights comprised in a copyright and that may continue to be protected
under State common law or statute. The evolving common law rights
of "privacy," "publicity," and trade secrets, and the general laws of
defamation and fraud, would remain unaffected as long as the causes
of action contain elements, such as an invasion of personal rights or a
breach of trust or confidentiality, that are different in kind from copy-
right infringement. Nothing in the bill derogates from the rights of
parties to contract with each other and to sue for breaches of contract;
however, to the extent that the unfair competition concept known as
"interference with contract relations" is merely the equivalent of copy-
right protection, it would be preempted.



167

The last example listed in clause (3)-"deceptive trade practices
such as passing off and false representation"-represents an effort to
distinguish between those causes of action known as "unfair competi-
tion" that the copyright statute is not intended to preempt and those
that it is. Section 301 is not intended to preempt common law protec-
tion in cases involving activities such as false labeling, fraudulent
representation, and passing off even where the subject matter involved
comes within the scope of the copyright statute. However, where the
cause of action involves the form of "unfair competition" commonly
referred to as "misappropriation," which is nothing more than copy-
right protection under another name, section 301 is intended to have
preemptive effect.

SECTION 302. DURATION OF COPYRIGHT IN WORKS CREATED AFTER
EFFECTIVE DATE

In general
The debate over how long a copyright should last is as old as the

oldest copyright statute and will doubtless continue as long as there
is a copyright law. With certain exceptions, there appears to be strong
support for the principle, as embodies in the bill, of a copyright term
consisting of the life of the author and 50 years after his death. In
particular, the authors and their representatives stressed that the adop-
tion of a life-plus-50 term was by far their most important legislative
goal in copyright law revision. The Register of Copyrights now re-
gards a life-plus-50 term as the foundation of the entire bill.

Under the present law statutory copyright protection begins on the
date of publication (or on the date of registration in unpublished
form) and continues foe 28 years from that date; it may be renewed
for a second 28 years, making a total potential term of 56 years in all
cases.' The principal elements of this system-a definite number of
years, computed from either publication or registration, with a re-
newal feature-have been a part of the U.S. copyright law since the
first statute in 1790. The arguments for changing this system to one
based on the life of the author can be summarized as follows:

1. The present 56-year term is not long enough to insure an author
and his dependents the fair economic benefits from his works. Life
expectancy has increased substantially, and more and more authors
are seeing their works fall into the public domain during their life-
times, forcing later works to compete with their own early works in
which copyright has expired.

2. The tremendous growth in communications media has substan-
tially lengthened the commercial life of a great many works. A short
term is particularly discriminatory against serious works of music,
literature, and art, whose value may not be recognized until after
many years.

3. Although limitations on the term of copyright are obviously
necessary, too short a term harms the author without giving any
substantial benefit to the public. The public frequently pays the same
for works in the public domain as it does for copyrighted works, and
the only result is a commercial windfall to certain users at the author's

I Under Public Laws 87-668, 89-142, 90-141, 90-416, 91-147, 91-555, 92-170, and 92-566, copyrights that
were subsisting in their renewal term on Sept. 19, 1962, and that were scheduled to expire before Dec. 31, 1974,
have been extended to that later date, in anticipation that general revision legislation extending their terms
still further will be enacted by then.
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expense. In some cases the lack of copyright protection actually re-
strains dissemination of the work, since publishers and other users
cannot risk investing in the work unless assured of exclusive rights.

4. A system based on the life of the author would go a long way
toward clearing up the confusion and uncertainty involved in the
vague concept of "publication," and would provide a much simpler,
clearer method for computing the term. The death of the author is
a definite, determinable event, and it would be the only data that a
potential user would have to worry about. All of a particular author's
works, including those successively revised by him, would fall into
the public domain at the same time, thus avoiding the present prob-
lems of determining a multitude of publication dates and of distin-
guishing "old" and "new" matter in later editions. The bill answers
the problems of determining when relatively obscure authors died, by
establishing a registry of death dates and a system of presumptions.

5. One of the worst features of the present copyright law is the
provision for renewal of copyright. A substantial burden and ex-
pense, this unclear and highly technical requirement results in in-
calculable amounts of unproductive work. In a number of cases it is
the cause of inadvertent and unjust loss of copyright.

Under the life-plus-50 system the renewal device would be inappro-
priate and unnecessary.

6. Under the preemption provisions of section 301 and the single
Federal system they would establish, authors will be giving up per-
petual, unlimited exclusive common law rights in their unpublished
works, including works that have been widely disseminated by means
other than publication. A statutory term of life-plus-50 years is no
more than a fair recompense for the loss of these perpetual rights.

7. A very large majority of the world's countries have adopted a
copyright term of the life of the author and 50 years after his death.
Since American authors are frequently protected longer in foreign
countries than in the United States, the disparity in the duration of
copyright has provoked considerable resentment and some proposals
for retaliatory legislation. Copyrighted works move across national
borders faster and more easily than virtually any other economic
commodity, and with the techniques now in common use this move-
ment has in many cases become instantaneous and effortless. The need
to conform the duration of U.S. copyright to that prevalent through-
out the rest of the world is increasingly pressing in order to provide
certainty and simplicity in international business dealings. Even more
important, a change in the basis of our copyright term would place the
United States in the forefront of the international copyright com-
munity. Without this change, the possibility of future United States
adherence to the Berne Copyright Union would evaporate, but with it
would come a great and immediate improvement in our copyright
relations. All of these benefits would accrue directly to American
and foreign authors alike.

The need for a longer total term of copyright has been conclusively
demonstrated. It is true that a major reason for the striking statistical
increase in life expectancy since 1909 is the reduction in infant mor-
tality, but this does not mean that the increase can be discounted.
Although not nearly as great as the total increase in life expectancy,
there has been a marked increase in longevity, and with medical dis-



169

coveries and health programs for the elderly this trend shows every
indication of continuing. If life expectancy in 1909, which was in the
neighborhood of 56 years, offered a rough guide to the length of copy-
right protection, then life expectancy in the 1960's which is well over
70 years, should offer a similar guide; the Register's 1961 Report
included statistics indicating that something between 70 and 76 years
was then the average equivalent of life-plus-50 years. An author's
copyright should extend beyond his lifetime, and judged by this
standard the present term of 56 years is too short.

The arguments as to the benefits of uniformity with foreign laws,
and the advantages of international comity that would result from
adoption of a life-plus-50 term, are also highly significant. The system
has worked well in other countries, and on the whole it would appear
to make computation of terms considerably simpler and easier. The
registry of death dates and the system of presumptions established in
section 302 would solve most of the problems in determining when an
individual author died.

Aside from the Philippines, whose copyright statute was patterned
after the United States Act of 1909, no country in the world has pro-
visions on the duration of copyright like ours. Virtually every other
copyright law in the world bases the term of protection for works by
natural persons on the life of the author, and a substantial majority of
these accord protection for 50 years after the author's death. This
term is required for adherence to the Berne Convention. It is worth
noting that the 1965 revision of the copyright law of the Federal Re-
public of Germany adopted a term of life plus 70 years.

A point that has concerned some educational groups arose from the
possibility that, since a large majority (now about 85 percent) of all
copyrighted works are not renewed, a life-plus-50 year term would
tie up a substantial body of material that is probably of no commercial
interest but that would be more readily available for scholarly use if
free of copyright restrictions. A statistical study of renewal registra-
tions made by the Copyright Office in 1966 supports the generalization
that most material which is considered to be of continuing or potential
commercial value is renewed. Of the remainder, a certain proportion
is of practically no value to anyone, but there are a large number of
unrenewed works that have scholarly value to historians, archivists,
and specialists in a variety of fields. This consideration lay behind the
proposals for retaining the renewal device or for limiting the term for
unpublished or unregistered works.

It is true that today's ephemera represent tomorrow's social history,
and that works of scholarly value, which are now falling into the pub-
lic domain after 28 years, would be protected much longer under the
bill. Balanced against this are the burdens and expenses of renewals,
the near impossibility of distinguishing between types of works in fix-
ing a statutory term, and the extremely strong case in favor of a life-
plus-50 system. Moreover, it is important to realize that the bill would
not restrain scholars from using any work as source material or from
making "fair use" of it; the restrictions would extend only to the
unauthorized reproduction or distribution of copies of the work, its
public performance, or some other use that would actually infringe
the copyright owner's exclusive rights. The advantages of a basic term
of copyright enduring for the life of its author and for 50 years after
his death outweigh any possible disadvantages.
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Under subsection (a) of section 302, a work "created on or after"
the effective date of the revised statute would be protected by statutory
copyright "from its creation" and, with exceptions to be noted below,
"endures for a term consisting of the life of the author and 50 years
after his death."

Under this provision, as a general rule, the life-plus-50 term would
apply equally to unpublished works, to works published during the
author's lifetime, and to works published posthumously.

The definition of "created" in section 101, which will be discussed
in more detail in connection with section 302(c) below, makes clear
that "creation" for this purpose means the first time the work is fixed
in a copy or phonorecord; up to that point the work is not "created,"
and is subject to common law protection, even though it may exist in
someone's mind and may have been communicated to others in unfixed
form.

Joint works
Since by definition a "joint work" has two or more authors, a statute

basing the term of copyright on the life of the author must provide a
special method of computing the term of "joint works." Under the
system in effect in many foreign countries, the term of copyright is
measured from the death of the last survivor of a group of joint au-
thors, no matter how many there are. The bill adopts this system as the
simplest and fairest of the alternative for dealing with the problem.
Anonymous works, pseudonymous works, and works made for hire
. Computing the term from the author's death also requires special
provisions to deal with cases where the authorship is not revealed or
where the "author" is not an individual. Section 302(c) therefore
provides a special term for anonymous works, pseudonymous works,
and works made for hire: 75 years from publication or 100 years
from creation, whichever is shorter. The definitions in section 101
make the status of anonymous and pseudonymous works depend on
what is revealed on the copies or phonorecords of a work; a work is
"anonymous" if "no natural person is identified as author," and is
"pseudonymous" if "the author is identified under a fictitious name."

Section 302(c) provides that the 75- and 100-year term for an
anonymous or pseudonymous work can be converted to the ordinary
life-plus-50 term if "the identity of one or more of the authors * * *
is revealed" in special records maintained for this purpose in the
Copyright Office. The term in such cases would be "based on the life
of the author or authors whose identity has been revealed." Instead of
forcing a user to search through countless Copyright Office records to
determine if an author's identity has been revealed, the bill sets up a
special registry for the purpose, with requirements concerning the
filing of identifying statements that parallel those of the following
subsection (d) with respect to statements of the date of an author's
death.

The alternative terms established in section 302(c)-75 years from
publication or 100 years from creation, whichever expires first-are
necessary to set a time limit on protection of unpublished material.
For example, copyright in a work created in 1975 and published in
1985 would expire in 2060 (75 years from publication). A question
arises as to when the copyright should expire if the work is never pub-
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lished. Both the Constitution and the underlying purposes of the bill
require the establishment of an alternative term for unpublished work
and the only practicable basis for this alternative is "creation." Under
the bill a work created in 1980 but not published until after 2005 (or
never published) would fall into the public domain in 2080 (100 years
after creation).

The definition in section 101 provides that "creation" takes place
when a work "is fixed in a copy or phonorecord for the first time."
Although the concept of "creation" is inherently lacking in precision,
its adoption in the bill would, for example, enable a scholar to use an
unpublished manuscript written anonymously, pseudonymously, or for
hire, if he determines on the basis of internal or external evidence that
the manuscript is at least 100 years old. In the case of works written
over a period of time or in successive revised versions, the definition
provides that the portion of the work "that has been fixed at any par-
ticular time constitutes the work as of that time," and that, "where the
work has been prepared in different versions, each version constitutes a
separate work." Thus, a scholar or other user, in attempting to deter-
mine whether a particular work is in the public domain, needs to look
no further than the particular version he wishes to use.

Although "publication" would no longer play the central role as-
signed to it under the present law, the concept would still have substan-
tial significance under provisions throughout the bill, including those
on Federal preemption and duration. Under the definition in section
101, a work is "published" if one or more copies or phonorecords em-
bodying it are distributed to the public-that is, generally to persons
under no explicit or implcit restrictions with respect to disclosure of its
contents-without regard to the manner in which the copies or phono-
records changed hands. This definition clears up the question of
whether the sale of phonorecords constitutes publication, and it also
makes plain that any form of dissemination in which a material object
does not change hands-performances or displays on television, for
example-is not a publication no matter how many people are exposed
to the work. On the other hand, the definition also makes clear that,
when copies or phonorecords are offered to a group of wholesalers,
broadcasters, motion picture theatres, etc., publication takes place if
the purpose is "further distribution, public performance, or public
display."

Although the periods of 75 or 100 years for anonymous and pseu-
donymous works and works made for hire seem to be longer than the
equivalent term provided by foreign laws and the Berne Conventions,
this difference is more apparent than real. In general, the terms in
these special cases should and to approximate, on the average, the
term of the life of the author plus 50 years established for other works.
The 100-year maximum term for unpublished works, although much
more limited than the perpetual term now available under common
law in the United States and under statute in some foreign countries,
is sufficient to guard against unjustified invasions of privacy and to
fulfill our obligations under the Universal Copyr:ght Convention.
Records and presumptions as to author's death

Subsections (d) and (e) of section 302 together furnish an answer to
the practical problems of how to discover the death dates of obscure
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or unknown authors. Subsection (d) provides a procedure for record-
ing statements that an author died, or that he was still living, on a par-
ticular date, and also requires the Register of Copyrights tb maintain
obtituary records on a current basis. Under subsection (e) anyone who,
after a specified period, obtains certification from the Copyright
Office that its records show nothing to indicate that the author is living
or died less than 50 years before, is entitled to rely upon a presumption
that the author has been dead for more than 50 years. The period
specified in subsection (e)-75 years from publication or 100 years
from creation-is purposely uniform with the special term provided in
subsection (c).

SECTION 303. PREEXISTING WORKS UNDER COMMON LAW PROTECTION

Theoretically, at least, the legal impact of section 303 would be far
reaching. Under it, every "original work of authorship" fixed in tan-
gible form that is in existence would be given statutory copyright pro-
tection as long as the work is not in the public domain in this coun-
try. The vast majority of these works consist of private material that
no one is interested in protecting or infringing, but section 303 would
still have practical effects for a prodigious body of material already in
existence.

Looked at another way, however, section 303 would have a genuinely
restrictive effect. Its basic purpose is to substitute statutory for com-
mon law copyright for everything now protected at common law, and
to substitute reasonable time limits for the perpetual protection now
available. In general, the substituted time limits are those applicable
to works created after the effective date of the law; for example, an
unpublished work written in 1945 whose author dies in 1980 would be
protected under the statute from the effective date through 2030 (50
years after the author's death).

A special problem under this provision is what to do with works
whose ordinary statutory terms will have expired or will be nearing
expiration on the effective date. The committee believes that a pro-
vision taking away subsisting common law rights and substituting
statutory rights for a reasonable period is fully in harmony with the
constitutional requirements of due process, but it is necessary to fix a
"'reasonable period" for this purpose. Section 303 provides that under
no circumstances would copyright protection expire before December 31,
1995, and also attempts to encourage publication by providing 25 years
more protection (through 2020) if the work were published before the
end of 1995.

SECTION 304. DURATION OF SUBSISTING COPYRIGHTS

It has been estimated that when the new law goes into effect there
will be at least 6.6 million copyrights already subsisting: approxi-
mately 6 million still in their first term and 600,000 that have been
renewed. The arguments in favor of lengthening the duration of copy-
right apply to subsisting as well as future copyrights, and that the
bill's basic approach of increasing the present 56-year term to 75 years
in the case of copyrights subsisting in both their first and their renewal
terms is the simplest and fairest solution of the problem.
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Copyrights in their first term
Subsection (a) of section 304 reenacts and preserves the renewal pro-

vision, now in section 24 of the statute, for all of the works presently in
their first 28-year term. A great many of the present expectancies in
these cases are the subject of existing contracts, and it would be unfair
and immensely confusing to cut off or alter these interests. Renewal
registration will be required during the 28th year of the copyright
but the length of the renewal term will be increased from 28 to 47
years.

Copyrights in their renewal term
Renewed copyrights that are subsisting in their second term at any

time during the period between December 31, 1973, and December 31,
1974, inclusive, would be extended under section 304(b) to run for a
total of 75 years. This provision would add another 19 years to the
duration of any renewed copyright whose second term started during
the 28 years immediately preceding the effective date of the act (Jan-
uary 1, 1975). In addition, it would extend by varying lesser amounts
the duration of renewal copyrights already extended under Public
Laws 87-668, 89-142, 90-141, 90-416, 91-147, 91-555, 92-170 and
92-566, all of which would otherwise expire on December 31, 1974.
The subsection would also extend the duration of renewal copyrights
whose second 28-year term is scheduled to expire during 1974. In
none of these cases, however, would the total term of copyright
for the work be longer than 75 years.

Subsection (b) also covers the special situation of a subsisting first-
term copyright that becomes eligible for renewal registration during
the year before the act comes into effect. If a renewal registration is
not made before the effective date, the case is governed by the provi-
sions of section 304(a). If a renewal registration is made during the
year before the new law takes effect, however, the copyright would
be treated as if it were already subsisting in its second term and would
be extended to the full period of 75 years without the need for further
renewal.
Termination of grants covering extended term

An issue underlying the 19-year extension of renewal terms under
both subsections (a) and (b) of section 304 is whether, in a case where
their rights have already been transferred, the author or his dependents
should be given a chance to benefit from the extended term. The argu-
ments for granting a right of termination are even more persuasive
under section 304 than they are under section 203; the extended term
represents a completely new property right, and there are strong rea-
sons for giving the author, who is the fundamental beneficiary of copy-
right under the Constitution, an opportunity to share in it.

Subsection (c) of section 304 is a close but not exact counterpart
of section 203. In the case of either a first-term or renewal copyright
already subsisting when the new statute becomes effective, any grant
of rights covering the renewal copyright in the work, executed before
the effective date, may be terminated under conditions and limitations
similar to those provided in section 203. Except for transfers and
licenses covering renewal copyrights already extended under Public
Laws 87-668, 89-142, 90-141, 90-416, 91-147, 91-555, 92-170, and
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92-566 which would become subject to termination immediately
upon the coming into effect of the revised law, the 5-year period
during which termination could bemade effective would start 56
years after copyright was originally secured.

The bill distinguishes between the persons who can terminate a
grant under section 203 and those entitled to terminate a grant cover-
ing an extended term under section 304. Instead of being limited to
transfers and licenses executed by the author, the right of termination
under section 304(c) also extends to grants executed by those bene-
ficiaries of the author who can claim renewal under the present law:
his widow, children, executors, or next of kin.

There is good reason for this difference. Under section 203, an
author's widow and children are given rights of termination if the
author is dead, but these rights apply only to grants by the author, and
any effort by a widow or child to transfer contingent future interests
under a termination would be ineffective. In contrast, under the present
renewal provisions, any statutory beneficiary of the author can make a
valid transfer or license of future renewal rights, which is completely
binding if the author is dead and the person who executed the grant
turns cut to be the proper renewal claimant. Because of this, a great
many contingent transfers of future renewal rights have been obtained
from widows, children, and next of kin, and a substantial number of
these will be binding. After the present 28-year renewal period has
ended, a statutory beneficiary who has signed a disadvantageous grant
of this sort should have the opportunity to reclaim the extended term.

As explained above in connection with section 203, the bill adopts
the principle that, where a transfer or license by the author is involved,
termination may be effected by a per stirpes majority of those entitled
to terminate, and this principle also applies to the ownership of rights
under a termination and to the making of further, grants of reverted
rights. In general, this principle has also been adopted with respect to
the termination of rights under an extended renewal copyright in sec-
tion 304, but with several differences made necessary by the differences
between the legal status of transfers and licenses made after the effec-
tive date of the new law (governed by sec. 203) and that of grants of
renewal rights made earlier and governed by section 304(c). The
following are the most important distinctions between the termina-
tion rights under the two sections:

1. Joint authorship.-Under section 304, a grant of renewal rights
executed by joint authors during the first term of copyright would be
effective only as to those who were living at the time of renewal; where
any of them are dead, their statutory beneficiaries are entitled to claim
the renewal independently as a new estate. It would therefore be in-
appropriate to impose a requirement of majority action with respect
to transfers executed by two or more joint authors.

2. Grants not executed by author.-Section 304(c) adopts the ma-
jority principle underlying the amendments of section 203 with re-
spect to the termination rights of a dead author's widow and chil-
dren. There is much less reason, as a matter of policy, to apply this
principle in the case of transfers and licenses of renewal rights exe-
cuted under the present law by the author's widow, children, executors,
or next of kin, and the practical arguments against doing so are con-
clusive. It is not clear how the shares of a class of renewal beneficiaries
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are to be divided under the existing law, and greater difficulties would
be presented if any attempt were made to apply the majority principle
to further beneficiaries in cases where one or more of the renewal bene-
ficiaries are dead. Therefore, where the grant was executed by a per-
son or persons other than the author, termination can be effected only
by the unanimous action of the survivors of those who executed it.

3. Further grants.-The reasons against adopting a principle of
majority action with respect to the right to terminate grants by joint
authors and grants not executed by the author apply equally with
respect to the right to make further grants under section 304(c).
The requirement for majority action in clause (6)(C) is therefore
confined to cases where the rights under a grant by the author have
reverted to his widow, children, or both. Where the extended term
reverts to joint authors or to a class of renewal beneficiaries who have
joined in executing a grant, their rights would be governed by the
general rules of tenancy in common; each coowner would have an in-
dependent right to sell his share, or to use or license the work subject
to an accounting.

SECTION 305. YEAR END EXPIRATION OF TERMS

Under section 305, which has its counterpart in the laws of most
foreign countries, the term of copyright protection for a work extends
through December 31 of the year in which the term would otherwise
have expired. This will make the duration of copyright much easier
to compute, since it will be enough to determine the year, rather than
the exact date, of the event from which the term is based.

Section 305 applies only to "terms of copyright provided by sections
302 through 304," which are the sections dealing with duration of
copyright. It therefore has no effect on the other time periods speci-
fied in the bill; and, since they do not involve "terms of copyright,"
the periods provided in section 304(c) with respect to termination of
grants are not affected by section 305.

The terminal date section would change the duration of subsisting
copyrights under section 304 by extending the total terms of protec-
tion under subsections (a) and (b) to the end of the 75th year from
the date copyright was secured. A copyright subsisting in its first term
on the effective date of the act would run through December 31 of the
28th year and would then expire unless renewed. Since all copyright
terms under the bill expire on December 31, and since section 304(a)
requires that renewal be made "within one year prior to the expiration
of the original term of copyright," the period for renewal registration
in all cases will run from December 31 through December 31.

A special situation arises with respect to subsisting copyrights
whose first 28-year term expires during the first year after the act
comes into effect. As already explained in connection with section
304(b), if a renewal registration for a copyright of this sort is made
before the effective date, the total term is extended to 75 years without
the need for a further renewal registration. But, if renewal has not
yet been made when the act becomes effective, the period for renewal
registration may in some cases be extended. If as the bill provides, the
act becomes effective on January 1, 1975, a copyright that was origi-
nally secured on September 1, 1947, could have been renewed by virtue
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of the present statute between September 1, 1974, and December 31,
1974; if not, it can still be renewed under section 304(a) of the new
act between January 1, 1975, and December 31, 1975.

SECTION 401. NOTICE ON VISUALLY PERCEPTIBLE COPIES

A requirement that the public be given formal notice of every work
in which copyright is claimed was a part of the first U.S. copyright
statute enacted in 1790, and since 1802 our copyright laws have always
provided that the published copies of copyrighted works must bear a
specified notice as a condition of protection. Under the present law
the copyright notice requirement serves four principal functions:

(1) It has the effect of placing in the public domain a sub-
stantial body of published material that no one is interested in
copyrighting;

(2) It informs the public as to whether a particular work is
copyrighted;

(3) It identifies the copyright owner;
(4) It shows the date of publication.

Ranged against these values of a notice requirement are its burdens
and unfairness to copyright owners. One of the strongest arguments
for revision of the present statute has been the need to avoid the arbi-
trary and unjust forfeitures now resulting from unintentional or
relatively unimportant omissions or errors in the copyright notice.
It has been contended that the disadvantages of the notice require-
ment outweight its values and that it should therefore be eliminated
or substantially liberalized.

The fundamental principle underlying the notice provisions of the
bill is that the copyright notice has real values which should be pre-
served, and that this should be done by inducing use of notice without
causing outright forfeiture for errors or omissions. Subject to certain
safeguards for'innocent infringers, protection would not be lost by the
complete omission of copyright notice from large numbers of copies or
from a whole edition, if registration for the work is made before or
within 5 years after the publication. Errors in the name or date in the
notice could be corrected without forfeiture of copyright.

Sections 401 and 402 set out the basic notice requirements of the bill,
the former dealing with "copies from which the work can be visually
perceived," and the latter covering "phonorecords" of a "sound record-
ing." The notice requirements established by these parallel provisions
apply only when copies or phonorecords of the work are "publicly
distributed." No copyright notice would be required in connection with
the public display of a copy by an means, including projectors, tele-
vision, or cathode ray tubes connected with information storage and
retreval systems, or in connection with the public performance of a
work by means of copies or phonorecords, whether in the presence of an
audience or through television, radio, computer transmissions, or any
other process.

It should be noted that, under the definition of "publication" in
section 101, there would no longer be any basis for holding, as a few
court decisions have done in the past, that the public display of a
work of art under some conditions (e.g., without restriction against its
reproduction) would constitute publication of the work. And, as
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indicated above, the public display of a work of art would not require
that a copyright notice be placed on the copy displayed.

Subsections (a) of both section 401 and section 402 require that a
notice be used whenever the work "is published in the United States
or elsewhere by authority of the copyright owner." The phrase "or
elsewhere," which does not appear in the present law, makes the notice
requirements applicable to copies or phonorecords distributed to the
public anywhere in the world, regardless of where and when the work
was first published. The values of notice are fully applicable to foreign
editions of works copyrighted in the United States, especially with the
increased flow of intellectual materials across national boundaries, and
the gains in the use of notice on editions published abroad under the
Universal Copyright Convention should not be wiped out. The conse-
quences of omissions or mistakes with respect to the notice are far less
serious under the bill than under the present law, and section 405(a)
makes doubly clear that a copyright owner may guard himself against
errors or omissions by others if he makes use of the prescribed notice
an express condition of his publishing licenses.

Subsection (b) of section 401, which sets out the form of notice, to
appear on visually perceptible copies, retains the basic elements of
the notice under the present law: the word "Copyright," the abbrevia-
tion "Copr.," or the symbol "©"; the year of first publication; and
the name of the copyright owner. The year of publication, which
is still significant in computing the term and determining the status
of a work, is required for all categories of copyrightable works, but
clause (2) of subsection (b) makes clear that, in the case of a deriva-
tive work or compilation, it is not necessary to list the dates of pub-
lication of all preexisting material incorporated in the work. Clause
(3) establishes that a recognizable abbreviation or a generally known
alternative designation may be used instead of the full name of the
copyright owner.

By providing simply that the notice "shall be affixed to the copies
in such manner and location as to give reasonable notice of the claim
of copyright, subsection (c) follows the flexible approach of the Uni-
versal Copyright Convention. The further provision empowering the
Register of Copyrights to set forth in his regulations a list of exam-
ples of "specific methods of affixation and positions of the notice
on various types of works that will satisfy this requirement" will offer
substantial guidance and avoid a good deal of uncertainty. A notice
placed or affixed in accordance with the regulations would clearly meet
the requirements but, since the Register's specifications are not to "be
considered exhaustive," a notice placed or affixed in some other way
might also comply with the law if it were found to "give reasonable
notice" of the copyright claim.

SECTION 402. NOTICE ON PHONORECORDS OF SOUND RECORDINGS

A special notice requirement, applicable only to the newly copy-
rightable subject matter of sound recordings, is established by section
402. Since the bill would protect sound recordings as separate works,
independent of protection for any literary or musical works embodied
in them, there would be a likelihood of confusion if the same notice
requirements applied to sound recordings and to the works they in-
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corporate. Section 402 thus sets forth requirements for a notice to
appear on the "phonorecords" of "sound recordings" that are different
from the notice requirements established by section 401 for the
"copies" of all other types of copyrightable works. Since "phonorec-
ords" are not "copies," there is no need to place a section 401 notice
on "phonorecords" to protect the literary or musical works embodied
in the records.

In general, the form of the notice specified by section 402(b) con-
sists of: the symbol "("; the year of first publication of the sound
recording; and the name of the copyright owner or an admissible
variant. Where the record producer's name appears on the record
label, album, sleeve, jacket, or other container, it will be considered
a part of the notice if no other name appears in conjunction with it.
Under subsection (c), the notice for a copyrighted sound recording
may be affixed to the surface, label, or container of the phonorecord
"in such manner and location as to give reasonable notice of the claim
of copyright."

There are at least three reasons for prescribing use of the symbol
"®" rather than "©" in the notice to appear on phonorecords of sound
recordings. Aside from the need to avoid confusion between claims
to copyright in the sound recording and in the musical or literary work
embodied in it, there is also a necessity for distinguishing between
copyright claims in the sound recording and in the printed text or art
work appearing on the record label,' album cover, liner notes, et cetera.
The symbol "®" has also been adopted as the international symbol
for the protection of sound recordings by the "Convention for the
Protection of Producers of Phonograms" (the Convention for the
Protection of Producers of Ph6nograms Against Unauthorized
Duplication of Their Phonograms, done at Geneva October 29, 1971).
The United States ratified the convention on November 9, 1973.

SECTION 403. NOTICE FOR PUBLICATIONS INCORPORATING

UNITED STATES WORKS

Section 403 is aimed at a publishing practice that, while technically
justified under the present law, has been the object of considerable
criticism. In cases where a Government work is published or repub-
lished commercially, it has frequently been the practice to add some
"new matter" in the form of an introduction, editing, illustrations,
etc., and to include a general copyright notice in the name of the com-
mercial publisher. This in no way suggests to the public that the bulk
of the work is uncopyrightable and therefore free for use.

To make the notice meaningful rather than misleading, section 403
requires that, when the copies or phonorecords consist "preponder-
antly of one or more works of the United States Government," the
copyright notice (if any) identify those parts of the work in which
copyright is claimed. A failure to meet this requirement would be
treated as an omission of the notice, subject to the provisions of section
405.

SECTION 404. NOTICE FOR CONTRIBUTIONS TO COLLECTIVE WORKS

In conjunction with the provisions of section 201(c), section 404
deals with a troublesome problem under the present law: the notice
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requirements applicable to contributions published in periodicals and
other collective works. The basic approach of the section is threefold:

(1) To permit but not require a separate contribution to bear
its own notice;

g, To make a single notice, covering the collective work as a
whole, sufficient to satisfy the notice requirement for the separate
contributions it contains, even if they have been previously
published or their ownership is different; and

(3) To protect the interests of an innocent infringer of copy-
right in a contribution that does not bear its own notice, who has
dealt in good faith with the person named in the notice covering
the collective work as a whole.

As a general rule, under this section, the rights in an individual
contribution to a collective work would not be affected by the lack of
a separate copyright notice, as long as the collective work as a whole
bears a notice. One exception to this rule would apply to "advertise-
ments inserted on behalf of persons other than the owner of copyright
in the collective work." Collective works, notably newspapers and
magazines, are major advertising media, and it is common for the same
advertisement to be published in a number of different periodicals.
The general copyright notice in a particular issue would not ordinarily
protect the advertisements inserted in it, and relatively little adver-
tising matter today is published with a separate copyright notice. The
exception in section 404(a), under which separate notices would be
required for most advertisements published in collective works, would
impose no undue burdens on copyright owners and is justified by the
special circumstances.

Under section 404(b) a separate contribution that does not bear its
own notice, and that is published in a collective work with a general
notice containing the name of someone other than the copyright owner
of the contribution, is treated as if it has been published with the
wrong name in the notice. The case is governed by section 406(a),
which means that an innocent infringer who in good faith took a
license from the person named in the general notice would beshielded
from liability to some extent.

SECTION 405. OMISSION OF COPYRIGHT NOTICE

Effect of omission on copyright protection
The provisions of section 405(a) make clear that the notice require-

ments of sections 401, 402, and 403 are not absolute and that, unlike
the law now in effect, the outright omission of a copyright notice does
not automatically forfeit protection and throw the work into the public
domain. This not only represents a major change in the theoretical
framework of American copyright law, but it also seems certain to
have immediate practical consequences in a great many individual
cases. Under the proposed law a work published without any copy-
right notice will still be subject to statutory protection for at least 5
years, whether the omission was partial or total, unintentional or
deliberate.

Under the general scheme of the bill, statutory copyright protection
is secured automatically when a work is created, and is not lost when
the work is published, even if the copyright notice is omitted entirely.
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Subsection (a) of section 405 provides that omission of notice, whether
intentional or unintentional, does not invalidate the copyright if either
of two conditions is met:

(1) if "no more than a relatively small number" of copies or
phonorecords have been publicly distributed without notice; or

(2) if registration for the work has already been made, or is
made within 5 years after the publication without notice, and a
reasonable effort is made to add notice to copies or phonorecords
publicly distributed in the United States after the omission is
discovered.

Thus, if notice is omitted from more than a "relatively small number"
of copies or phonorecords, copyright is not lost immediately, but the
work will go into the public domain if no effort is made to correct
the error or if the work is not registered within 5 years.

Section 405(a) takes the middle-ground approach in an effort to
encourage use of a copyright notice without causing unfair and un-
justifiable forfeitures on technical grounds. Clause (1) provides that,
as long as the omission is from "no more than a relatively small
number of copies or phonorecords," there is no effect upon the copy-
right owner's rights except in the case of an innocent infringement
covered by section 405 (b); there is no need for registration or for efforts
to correct the error if this clause is applicable. The phrase "relatively
small number" is intended to be less restrictive than the phrase "a
particular copy or copies" now in section 21 of the present law.

Under clause (2) of subsection (a), the first condition for curing
an omission from a larger number of copies is that registration be
made before the end of 5 years from the defective publication. This
registration may have been made before the omission took place or
before the work had been published in any form and,' since the reasons
for the omission have no bearing on the validity of copyright, there
would be no need for the application to refer to them. Some time
limit for registration is essential and the 5-year period is reasonable
and consistent with the period provided in section 410(c).

The second condition established by clause (2) is that the copyright
owner make a "reasonable effort," after discovering the error, to add
the notice to copies or phonrecords distributed thereafter. This
condition is specifically limited to copies or phonorecords publicly
distributed in the United States, since it would be burdensome and
impractical to require an American copyright owner to police the
activities of foreign licensees in this situation.

The basic notice requirements set forth in sections 401(a) and
402(a) are limited to cases where a work is published "by authority of
the copyright owner" and, in prescribing the effect of omission of
notice, section 405(a) refers only to omission "from copies or phono-
records publicly distributed by authority of the copyright owner."
The intention behind this language is that, where the copyright owner
authorized publication of the work, the notice requirements would not
be met if copies or phonorecords are publicly distributed without
a notice, even is he expected a notice to be used. However, if the
copyright owner authorized publication only on the express condition
that all copies or phonorecords bear a prescribed notice, the provisions
of sections 401 or 402 and of section 405 would not apply since the
-publication itself would not be authorized. This principle is stated
directly in section 405(a)(3).
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Effect of omission on innocent infringers
In addition to the possibility that copyright protection will be

forfeited under section 405(a)(2) if the notice is omitted, a second
major inducement to use of the notice is found in subsection (b) of
section 405. That provision, which limits the rights of a copyright
owner against innocent infringers under certain circumstances, would
be applicable whether the notice has been omitted from a large number
or from a "relatively small number" of copies. The general postulates
underlying the provision are that a person acting in good faith and
with no reason to think otherwise should ordinarily be able to assume
that a work is in the public domain if there is no notice on an author-
ized copy or phonorecord and that, if he relies on this assumption, he
should be shielded from unreasonable liability.

Under section 405(b) an innocent infringer who acts "in reliance
upon an authorized copy or phonorecord from which the copyright
notice has been omitted", and who proves that he was misled by the
omission, is shielded from liability for actual or statutory damages
with respect to "any infringing acts committed before receiving actual
notice" of registration. Thus, where the infringement is completed
before actual notice has been served-as would be the usual case with
respect to relatively minor infringements by teachers, librarians,
journalists, and the like-liability, if any, would be limited to the
profits the infringer realized from his act. On the other hand, where
the infringing enterprise is one running over a period of time, the
copyright owner would be able to seek an injunction against continua-
tion of the infringement, and to obtain full monetary recovery for all
infringing acts committed after he had served notice of registration.
Persons who undertake major enterprises of this sort should check the
Copyright Office registration records before starting, even where copies
have been published without notice.

The purpose of the second sentence of subsection (b) of the present
bill is to' give the courts broad discretion to balance the equities within
the framework of section 405. Where an infringer made profits from
infringing acts committed innocently before receiving notice from
the copyright owner, the court may allow or withhold their recovery
in light of the circumstances. The court may enjoin an infringement
or may permit its continuation on condition that the copyright owner
be paid a reasonable license fee.
Removal of notice by others

Subsection (c) of section 405 involves the situation arising when,
following an authorized publication with notice, someone further
down the chain of commerce removes, destroys, or obliterates the
notice. The courts dealing with this problem under the present law,
especially in connection with copyright notices on the selvage of textile
fabrics, have generally upheld the validity of a notice that was securely
attached to the copies when they left the control of the copyright
owner, even though removal of the notice at some later stage was
likely. This conclusion is incorporated in subsection (c).

SECTION 406. ERROR WITH RESPECT TO NAME OR DATE IN NOTICE

In addition to cases where notice has been omitted entirely, it is
common under the present law for a copyright notice to be fatally de-
fective because the name or date has been omitted or wrongly stated.
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Section 406 is intended to avoid technical forfeitures in these cases,
while at the same time inducing use of the correct name and date and
protecting users who rely on erroneous information.

Error in name
Section 406(a) begins with a statement that the use of the wrong

name in the notice will not affect the validity or ownership of the
copyright, and then deals with situations where someone acting
innocently and in good faith infringes a copyright by relying on a
purported transfer or license from the person erroneously named in
the notice. In such a case the innocent infringer is given a complete
defense unless a search of the Copyright Office records would have
shown that the owner was someone other than the person named in the
notice. Use of the wrong name in the notice is no defense if, at the time
infringement was begun, registration had been made in the name of the
true owner, or if "a document executed by the person named in the
notice and showing the ownership of the copyright had been recorded."

The situation dealt with in section 406 (a) presupposes a contractual
relation between the copyright owner and the person named in the
notice. The copies or phonorecords bearing the defective notice have
been "distributed by authority of the copyright owner" and, unless
the publication can be considered unauthorized because of breach of
an express condition in the contract or other reasons, the owner must
be presimed to have acquiesced in the use of the wrong name. If the
person named in the notice grants a license for use of the work in good
faith or under a misapprehension, he should not be liable as a copy-
right infringer, but the last sentence of section 406(a) would make
him liable to account to the copyright owner for all of his gross
receipts, subject to deduction of any costs he can justify.
Error in date

The familiar problems of antedated and postdated notices are dealt
with in subsection (b) of section 406. In the case of an antedated
notice, where the year in the notice is earlier than the year of first
publication, the bill adopts the established judicial principle that any
statutory term measured from the year of publication will be com-
puted from the year given in the notice. This provision would apply not
only to the copyright terms for anonymous works, pseudonymous
works, and works made for hire under section 302(c), but also to the
presumptive periods set forth in section 302(e).

As for postdated notices, subsection (b) provides that, where the
year in the notice is more than 1 year later than the year of first
publication the case is treated as if the notice had been omitted and
is governed by section 405. Notices postdated by 1 year are quite
common on works published near the end of a year, and it would
be unnecessarily strict to equate cases of that sort with works pub-
lished without notice of any sort.
Omission of name or date

Section 406(c) provides that, if the copies or phonorecords "contain
no name or no date that could reasonably be considered a part of the
notice," the result is the same as if the notice had been omitted entirely,
and section 405 controls. Unlike the present law, the bill contains no
provision requiring the elements of the copyright notice to "accom-
pany" each other, and under section 406(c) a name or date that could
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reasonably be read with the other elements may satisfy the require-
ments even if somewhat separated from them. Direct contiguity or
juxtaposition of the elements is no longer necessary; but if the ele-
ments:are too widely separated for their relation to be apparent, or if
uncertainty is created by the presence of other names or dates, the
case would have to be treated as if the name or date, and hence the
notice itself had been omitted altogether.

SECTION 407. DEPOSIT FOR THE LIBRARY OF CONGRESS

The provisions of section 407 through 411 of the bill mark another
departure from the present law. Under the 1909 statute, deposit of
copies for the collections of the Library of Congress and deposit of
copies for purposes of copyright registration have been treated as the
same thing. The bill's basic approach is to regard deposit and regis-
tration as separate though closely related: deposit of copies or phono-
records for the Library of Congress is mandatory, but exceptions can be
made for material the Library neither needs nor wants; copyright
registration is not generally mandatory, but is a condition of certain
remedies for copyright infringement. Deposit for the Library of Con-
gress can be, and in the bulk of cases undoubtedly will be, combined
with copyright registration.

The basic requirement of the deposit provision, section 407, is that
within 3 months after a work has been published with notice of copy-
right in the United States, the "owner of copyright or of the exclusive
right of publication" must deposit two copies or phonorecords of the
work in the Copyright Office. The Register of Copyrights is author-
ized to exempt any category of material from the deposit requirements.
Where the category is not exempted and deposit is not made, the
Register may demand it; failure to comply would be penalized by a
fine.

Under the present law deposit for the Library of Congress must
be combined with copyright registration, and failure to comply with
a formal demand for deposit and registration results in complete loss
of copyright. Under section 407 of the bill, the deposit requirements
can be satisfied without ever making registration, and subsection (a)
makes clear that deposit "is not a condition of copyright protection."
A realistic fine, coupled with the increased inducements for voluntary
registration and deposits under other sections of the bill, seems likely
to produce a more effective deposit system than the present one. The
bill's approach will also avoid the danger that, under a divisible copy-
right, one copyright owner's rights could be destroyed by another
owner's failure to deposit.

Although the deposit requirements are limited to works "published
with notice of copyright in the United States," they would become
applicable as soon as a work first published abroad is published in
this country through the distribution of copies or phonorecords that
are either imported or are part of an American edition. With respect
to all types of works other than sound recordings, the basic obligation
is to deposit "two complete copies of the best edition"; the term "best
edition," as defined in section 101, makes clear that the Library of
Congress is entitled to receive copies or phonorecords from the edition
it believes best suits its needs, regardless of the quantity or quality of
other U.S. editions that may also have been published before the time
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of deposit. Once the deposit requirements for a particular work have
been satisfied under section 407, however, the Library cannot claim
deposit of future editions unless they represent newly copyrightable
works under section 103.

The deposit requirement for sound recordings includes "two com-
plete phonorecords of the best edition" and any other visually percep-
tible material published with the phonorecords. The reference here is
to the text or pictorial matter appearing on record sleeves and album
covers or embodied in separate leaflets or booklets included in a sleeve,
album, or other container. The required deposit in the case of a sound
recording would extend to the entire "package" and not just to the
disk, tape, or other phonorecord included as part of it.

Deposits under section 407, although made in the Copyright Office,
are "for the use or disposition of the Library of Congress." Thus, the
fundamental criteria governing regulations issued under section
407(c), which allows exemptions from the deposit requirements for
certain categories of works, would be the needs and wants of the
Library. The purpose of this provision is to make the deposit re-
quirements as flexible as possible, so that there will be no obligation
to make deposit where it serves no purpose, so that only one copy or
phonorecord may be deposited where two are not needed, and so that
reasonable adjustments can be made to meet practical needs in special
cases. The regulations, in establishing special categories for these pur-
poses would necessarily balance the value of the copies or phonorecords
to the collections of the Library of Congress against the burdens and
costs to the copyright owner of providing them.

If, within .3 months after the Register of Copyrights has made a
formal demand for deposit in accordance with section 407(d), the
person on whom the demand was made has not complied, he becomes
liable to a fine of up to $250 for each work, plus the "total retail price
of the copies or phonorecords demanded." If no retail price has been
fixed, clause (2) of subsection (d) establishes the additional amount
as "the reasonable cost to the Library of Congress of acquiring them."
Thus, where the copies or phonorecords are not available for sale
through normal trade channels-as would be true of many motion
picture firms, video tapes, and computer tapes, for example-the item
of cost to be included in the fine would be equal to the basic expense of
duplicating the copies or phonorecords plus a reasonable amount repre-
senting what it would have cost the Library to obtain them under its
normal acquisitions procedures, if they had been obtainable.

SECTION 408. COPYRIGHT REGISTRATION IN GENERAL

Permissive registration
Under section 408(a), registration of a claim to copyright in any

work, whether published or unpublished, can be made voluntarily by
"the owner of copyright or of any exclusive right in the work" at any
time during the copyright term. The claim may be registered in the
Copyright Office by depositing the copies, phonorecords, or other
material specified by subsections (b) and (c), together with an appli-
cation and fee. Except where, under section 405(a), registration is
made to preserve a copyright that would otherwise be invalidated be-
cause of omission of the notice, registration is not a condition of copy-
right protection.
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Deposit for purpose of copyright registration
In general, and subject to various exceptions, the material to be

deposited for copyright registration consists of one complete copy or
phonorecord of an unpublished work, and two complete copies or
phonorecords of the best edition in the case of a published work.
Section 408(b) provides special deposit requirements in the case of a
work first published abroad ("one complete copy or phonorecord as so
published") and in the case of a contribution to a collective work ("one
complete copy or phonorecord of the best edition of the collective
work"). As a general rule the deposit of more than a tear sheet or
similar fraction of a collective work is needed to identify the con-
tribution properly and to show the form in which it was published.
Where appropriate as in the case of collective works such as multi-
volume encyclopedias, multipart newspaper editions, and works that
are rare or out of print, the regulations issued by the Register under
section 408(c) can be expected to make exceptions or special provisions.

With respect to works published in the United States, a single
deposit could be used to satisfy the depcdsit requirements of section
407 and the registration requirements of section 408, if fhe applica-
tion and fee for registration are submitted at the same time and are
accompanied by "any additional identifying material" required by reg-
ulations. To serve this dual purpose the deposit and registration
would have to be made simultaneously; if a deposit under section 407
had already been made, an additional deposit would be required un-
der section 408. In addition, since deposit for the Library of Con-
gress and registration of a claim to copyright serve essentially dif-
ferent functions, section 408(b) authorizes the Register of Copyrights
is issue regulations under which deposit of additional material, needed
for identification of the wbrk in which copyright is claimed, could
be required in certain cases.
Administrative classification

It is important that the statutory provisions setting forth the subject
matter of copyright be kept entirely separate from any classification
of copyrightable works for practical administrative purposes. Sec-
tion 408(c) thus leaves it to the Register of Copyrights to specify "the
administrative classes into which works are to be placed for purposes
of deposit and registration," and makes clear that this administra-
tive classification "has no significance with respect to the subject
matter of copyright or the exclusive rights provided by this title."
Optional deposit

Consistent with the principle of administrative flexibility under-
lying all of the deposit and registration provisions, subsection (c) of
section 408 also gives the Register latitude in adjusting the type of
material deposited to the needs of the registration system. He is
authorized to issue regulations specifying "the nature of the copies
or phonorecords to be deposited in the various classes" and, for par-
ticular classes, to require or permit deposit of identifying material
rather than copies or phonorecords, deposit of one copy or phono-
record rather than two, or, in the case of a group of related works,
a single rather than a number of separate registrations. Under this
provision the Register could, where appropriate, permit deposit of
phonorecords rather than notated copies of musical compositions, allow
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or require deposit of print-outs of computer programs under certain
circumstances, or permit deposit of one volume of an encyclopedia
for purposes of registration of a single contribution.

Where the copies or phonorecords are bulky, unwieldly, easily
broken, or otherwise impractical to file and retain as records identify-
ing the work registered, the Register would be able to require or
permit the substitute deposit of material that would better serve the
purpose of identification. Cases of this sort might include, for ex-
ample, billboard posters, toys and dolls, ceramics and glassware, cos-
tume jewelery, and a wide range of three-dimensional objects embody-
ing copyrighted material. The Register's authority would also extend
to rare or extremely valuable copies which would be burdensome or
impossible to deposit. Deposit of one copy or phonorecord rather than
two would probably be justifiable in the case of most motion pictures,
and in any case where the Library of Congress has no need for the
deposit and its only purpose is identification.

The provision empowering the Register to allow a number of related
works to be registered together as a group represents a needed and
important liberalization of the law now in effect. At present the re-
quirement for separate registrations where related works or parts of
a work are published separately has created administrative problems
and has resulted in unnecessary burdens and expenses on authors and
other copyright owners. In a number of cases the technical necessity
for separate applications and fees has caused copyright owners to
forgo copyright altogether. Examples of cases where these undesirable
and unnecessary results could be avoided by allowing a single registra-
tion include the various editions or issues of a daily newspaper, a work
published in serial installments, a group of related jewelry designs,
a group of photographs by one photographer, a series of greeting
cards related to each other in some way, or a group of poems by a
single author.
Corrections and amplifications

Another unsatisfactory aspect of the present law is the lack of any
provision for correcting or amplifying the information given in a
completed registration. Subsection (d) of section 408 would remedy
this by authorizing the Register to establish "formal procedures for
the filing of an application for supplementary registration," in order
to correct an error or amplify the information in a copyright registra-
tion. The "error" to be corrected under subsection (d) is an error by
the applicant that the Copyright Office could not have been expected to
note during its examination of the claim; where the error in a regis-
tration is the result of the Copyright Office's own mistake or over-
sight, the Office can make the correction on its own initiative and
without recourse to the "supplementary registration" procedure.

Under subsection (d), a supplementary registration is subject to
payment of a separate fee and would be maintained as an independent
record, separate and apart from the record of the earlier registration it
is intended to supplement. However, it would be required to identify
clearly "the registration to be corrected or amplified" so that the two
registrations could be tied together by appropriate means in the Copy-
right Office records. The original registration would not be expunged
or cancelled; as stated in the subsection: "The information contained
in a supplementary registration augments but does not supersede that
contained in the earlier registration."
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Published edition of previously registered work
The present statute requires that, where a work is registered in

unpublished form, it must be registered again when it is published,
whether or not the published edition contains any new copyrightable
material. Under the bill there would be no need to make a second
registration for the published edition unless it contains sufficient added
material to be considered a "derivative work" or "compilation" under
section 103.

On the other hand, there will be a number of cases where the copy-
right owners, although not required to do so, would like to have regis-
tration made for his published edition, especially since he will still
be obliged to deposit copies or phonorecords of it in the Copyright
Office under section 407. From the point of view of the public there
are advantages in allowing him to do so, since registration for the
published edition will put on record the facts about the work in the
form in which it is actually distributed to the public. Accordingly,
section 408(e), which is intended to accomplish this result, makes
an exception to the general rule against allowing more than one regis-
tration for the same work.

SECTION 409. APPLICATION FOR REGISTRATION

The various clauses of section 409, which specify the information to
be included in an application for copyright registration, are intended
to give the Register of Copyrights authority to elicit all of the infor-
mation needed to examine the application and to make a meaningful
record of registration. The list of enumerated items is not exhaustive;
under the last clause of the section the application may also include
"any other information regarded by the Register of Copyrights as
bearing upon the preparation, or identification of the work or the
existence, ownership, or duration of the copyright."

Among the enumerated items there are several that are not now
included in the Copyright Office's application forms, but will become
significant under the life-plus-50 term and other provisions of the bill.
Clause (5), reflecting the increased importance of the interrelation-
ship between registration of copyright claims and recordation of trans-
fers of ownership, requires a statement of how a claimant who is not
the author acquired ownership of the copyright. The catchall clause at
the end of the section will enable the Register to obtain more specialized
information, such as that bearing on whether the work contains ma-
terial that is a "work of the United States Government." In the case
of works subject to the manufacturing requirement, the application
must also include information about the manufacture of the copies.

SECTION 410. REGISTRATION OF CLAIM AND ISSUANCE OF CERTIFICATE

The first two subsections of section 410 set forth the two basic
duties of the Register of Copyrights with respect to copyright regis-
tration: (1) to register the claim and issue a certificate if he deter-
mines that "the material deposited constitutes copyrightable subject
matter and that the other legal and formal requirements of this title
have been met," and (2) to refuse registration and notify the applicant
if he determines that "the material deposited does not constitute copy-
rightable subject matter or that the claim is invalid for any other
reason."



188

Subsection (c) deals with the probative effect of a certificate of regis-
tration issued by the Register under subsection (a). Under its pro-
visions, a certificate is required to be given prima facie weight in any
judicial proceedings if the registration it covers was made "before or
within five years after first publication of the work"; thereafter the
court is given discretion to decide what evidentiary weight the certifi-
cate should be accorded. This 5-year period is based on a recognition
that the longer the lapse of time between publication and registration
the less likely to be reliable are the facts stated in the certificate.

Under section 410(c), a certificate is to "constitute prima facie
evidence of the validity of the copyright and of the facts stated in the
certificate." The principle that a certificate represents prima facie evi-
dence of copyright validity has been established in a long line of court
decisions, and it is a sound one. It is true that, unlike a patent claim, a
claim to copyright is not examined for basic validity before a certifi-
cate is issued. On the other hand, endowing a copyright claimant who
has obtained a certificate with a rebuttable presumption of the validity
of his copyright does not deprive the defendant in an infringement
suit of any rights; it merely orders the burdens of proof. The plaintiff
should not ordinarily be forced in the first instance to prove all of the
multitude of facts that underlie the validity of his copyright unless the
defendant, by effectively challenging them, shifts the burden to him
to do so.

Section 410(d), which is in accord with the present practice of the
Copyright Office, makes the effective date of registration the day when
an application, deposit, and fee, "which are later determined by the
Register of Copyrights or by a court of competent jurisdiction to be
acceptable for registration," have all been received. Where the three
necessary elements are received at different times, the date of receipt
of the last of them is controlling, regardless of when the Copyright
Office acts on the claim. The provision not only takes account of the
inevitable timelag between receipt of the application and other ma-
terial and the issuance of the certificate, but is also recognizes the
possibility that a court might later find the Register wrong in re-
fusing registration.

SECTION 411. REGISTRATION AS PREREQUISITE TO INFRINGEMENT SUIT

The first sentence of section 411 (a) restates the present statutory re-
quirement that registration must be made before a suit for copyright
infringement is instituted. Under the bill, as under the law now in
effect, a copyright owner who has not registered his claim can have
a valid cause of action against someone who has infringed his copy-
right, but he cannot enforce his rights in the courts until he has made
registration.

The second and third sentences of section 411(a) would alter the
present law as interpreted in Vacheron & Constantin-Le Coultre
Watches, Inc. v. Benrus Watch Co., 260 F. 2d 637 (2d Cir. 1958). That
case requires an applicant, who has sought registration and has been
refused, to bring an action against the Register of Copyrights to com-
pel the issuance of a certificate, before he can bring suit against an
infringer. Under section 411, a rejected claimant who has properly
applied for registration may maintain an infringement suit if he serves
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notice of it on the Register of Copyrights. The Register is authorized,
though not required, to enter the suit within 60 days; he would be a
party on the issue of registrability only, and his failure to join the
action would "not deprive the court of jurisdiction to determine that
issue."

Section 411(b) is intended to deal with the special situation pre-
sented by works that are being transmitted "live" at the same time
they are being fixed in tangible form for the first time. Under certain
circumstances, where the infringer has been given advance notice, an
injunction could be obtained to prevent the unauthorized use of the
"live" transmission.

SECTION 412. REGISTRATION AS PREREQUISITE TO CERTAIN REMEDIES

The need for section 412 arises from two basic changes the bill will
make in the present law:

(1) Copyright registration for published works, which is use-
ful and important to users and the public at large, would no longer
be compulsory, and should therefore be induced in some practical
way.

(2) The great body of unpublished works now protected at
common law would automatically be brought undercopyright
and given statutory protection. The remedies for infringement
presently available at common law should continue to apply to
these works under the statute, but they should not be given spe-
cial statutory remedies unless the owner has, by registration,
made a public record of his copyright claim.

Under the general scheme of the bill, a copyright owner whose
work has been infringed before registration would be entitled to the
remedies ordinarily available in infringement cases: an injunction on
terms the court considers fair, and his actual damages plus any applica-
ble profits not used as a measure of damages. However, section 412
would deny any award of the special or "extraordinary" remedies of
statutory damages or attorney's fees where infringement of copyright
in an unpublished work began before registration or where, in the
case of a published work, infringement commenced after publication
and before registration (unless registration has been made within a
grace period of 3 months after publication). These provisions would be
applicable to works of foreign and domestic origin alike.

In providing that statutory damages and attorney's fees are not
recoverable for infringement of unpublished, unregistered works, clause
(1) of section 412 in no way narrows the remedies available under the
present law. With respect to published works, clause (2) would gen-
erally deny an award of those two special remedies where infringe-
ment takes place before registration. As an exception, however, the
clause provides a grace period of 3 months after publication during
which registration can be made without loss of remedies; full remedies
could be recovered for any infringement begun during the 3 months
after publication if registration is made before that period has ended.
This exception is needed to take care of newsworthy or suddenly popu-
lar works which may be infringed almost as soon as they are published,
before the copyright owner has had a reasonable opportunity to reg-
ister his claim.
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SECTION 501. INFRINGEMENT OF COPYRIGHT

The bill, unlike the present law, contains a general statement of what
constitutes infringement of copyright. Section 501(a) identifies a
copyright infringer as someone who "violates any of the exclusive
rights of the copyright owner as provided by sections 106 through
117" of the bill, or who imports copies or phonorecords in violation
of section 602. Under the latter section an unauthorized importation
of copies or phonorecords acquired abroad is an infringement of the
exclusive right of distribution under certain circumstances.

The principle of the divisibility of copyright ownership, established
by section 201(d), carries with it the need in infringement actions
to safeguard the rights of all copyright owners and to avoid a mul-
tiplicity of suits. Subsection (b) of section 501 enables the owner of
a particular right to bring an infringement action in his own name
alone, while at the same time insuring to the extent possible that the
other owners whose rights may be affected are notified and given
a chance to join the action.

The first sentence of subsection (b) empowers the "legal or benefi-
cial owner of an exclusive right" to bring suit for "any infringement
of that particular right committed while he is the owner of it." A
"beneficial owner" for this purpose would include, for example, an
author who had parted with his legal title to the copyright in exchange
for percentage royalties based on sales or license fees.

The second and third sentences of section 501(b), which supplement
the provisions of the Federal Rules of Civil Procedure, give the courts
discretion to require the plaintiff to serve notice of his suit on "any
person shown, by the records of the Copyright Officer or otherwise, to
have or claim an interest in the copyright"; where a person's interest
"is likely to be affected by a decision in the case" a court order
requiring service of notice is mandatory. As under the Federal rules,
the court has discretion to require joinder of "any person having or
claiming an interest in the copyright"; but, if any such person wishes
to become a party, the court must permit his intervention.

In addition to cases involving divisibility of ownership in the same
version of a work, section 501(b) is intended to permit a court to permit
or compel joinder of owners of rights in works upon which a derivative
work is based.

For purposes of subsection (b), subsection (c) of Section 501 pro-
vides that a television broadcast station holding a copyright or other
license to transmit or perform the same version of a work shall be
regarded as a legal or beneficial owner if a cable television system
makes a secondary transmission which is actionable as an act of
infringement under Section 111 if the transmission occurs within the
local service area of the television broadcast station.

SECTION 502. INJUNCTIONS

Section 502(a) reasserts the discretionary power of courts to grant
injunctions and restraining orders, whether "preliminary," "tempo-
rary," "interlocutory," "permanent," or "final," to prevent or stop in-
fringements of copyright. This power is made subject to the provisions
of section 1498 of title 28, dealing with infringement actions against



191

the United States. The latter reference in section 502(a) makes it clear
that the bill would not permit the granting of an injunction against an
infringement for which the Federal Government is liable under section
1498.

Under subsection (b), which is the counterpart of provisions in sec-
tions 112 and 113 of the present statute, a copyright owner who has ob-
tained an injunction in one State will be able to enforce it against a
defendant located anywhere else in the United States.

SECTION 503. IMPOUNDING AND DISPOSITION OF INFRINGING ARTICLES

The two subsections of section 503 deal respectively with the courts'
power to impound allegedly infringing articles during the time an
action is pending, and to order the destruction or other disposition of
articles found to be infringing. In both cases the articles affectedin-
clude "all copies or phonorecords" which are claimed or found "to
have been made or used in violation of the copyright owner's exclusive
rights," and also "all plates, molds, matrices, masters, tapes, film nega-
tives, or other articles by means of which such copies of phonorecords
may be reproduced." The alternative phrase "made or used" in both
subsections enables a court to deal as it sees fit with articles which,
though reproduced and acquired lawfully, have been used for infring-
ing purposes such as rentals, performances, and displays.

Articles may be impounded under subsection (a) "at any time while
an action under this title is pending," thus permitting seizure of articles
alleged to be infringing as soon as suit has been filed and without
waiting for an injuction. The same subsection empowers the court
to order impounding "on such terms as it may deem resonable." The
present Supreme Court rules with respect to seizure and impounding
were issued even though there is no specific provision authorizing them
in the copyright statute, and there appears no need for including a
special provision on the point in the bill.

Under section 101(d) of the present statute, articles found to be
infringing may be ordered to be delivered up for destruction. Section
503(b) of the bill would make this provision more flexible by giving
the court discretion to order "destruction or other reasonable disposi-
tion" of the articles found to be infringing. Thus, as part of its final
judgment or decree, the court could order the infringing articles sold,
delivered to the plaintiff, or disposed of in some other way that would
avoid needless waste and best serve the ends of justice.

SECTION 504. DAMAGES AND PROFITS

In general
A cornerstone of the remedies sections and of the bill as a whole is

section 504, the provision dealing with recovery of actual damages,
profits, and statutory damages. The two basic aims of this section are
reciprocal and correlative: (1) to give the courts specific unambiguous
directions concerning monetary awards, thus avoiding the confusion
and uncertainty that have marked the present law on the subject, and,
at the same time, (2) to provide the courts with reasonable latitude to
adjust recovery to the circumstances of the case, thus avoiding some
of the artificial or overly technical awards resulting from the language
of the existing statute.
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Subsection (a) lays the ground work for the more detailed provisions
of the section by establishing the liability of a copyright infringer for
either "the copyright owner's actual damages and any additional
profits of the infringer," or statutory damages. Recovery of actual
damages and profits under section 504(b) or of statutory damages
under section 504(c) is alternative and for the copyright owner to
elect: as under the present law, the plaintiff in an infringement suit
is not obliged to submit proof of damages and profits if he chooses to
rely on the provision for minimum statutory damages. However, there
is nothing in section 504 to prevent a court from taking account of
evidence concerning actual damages and profits in making an award of
statutory damages with the range set out in subsection (c).
Actual damages and profits

In allowing the plaintiff to recover "the actual damages suffered by
him as a result of the infringement," plus any of the infringer's profits
"that are attributable to the infringement and are not taken into
account in computing the actual damages," section 504(b) recognizes
the different purposes served by awards of damages and profits. Dam-
ages are awarded to compensate the copyright owner for his losses from
the infringement, and profits are awarded to prevent the infringer
from unfairly benefiting from his wrongful act. Where the defendant's
profits are nothing more than a measure of the damages suffered by
the copyright owner, it would be inappropriate to award damages and
profits cumulatively, since in effect they amount to the same thing.
However, in cases where the copyright owner has suffered damages not
reflected in the infringer's profits, or where there have been profits
attributable to the copyrighted work but not used as a measure of
damages, subsection (b) authorizes the award of both.

The language of the subsection makes clear that only those profits
"attributable to the infringement" are recoverable; where some of the
defendant's profits result from the infringement and other profits are
caused by different factors, it will be necessary for the court to make an
apportionment. However, the burden of proof is on the defendant in
these cases; in establishing profits the plaintiff need prove only "the
infringer's gross revenue," and the defendant must prove not only
"his deductible expenses" but also "the elements of profit attributable
to factors other than the copyrighted work."
Statutory damages

Subsection (c) of section 504 makes clear that the plaintiff's elec-
tion to recover statutory damages may take place at any time during
the trial before the court has rendered its final judgment. The re-
mainder of clause (1) of the subsection represents a statement of the
general rules applicable to awards of statutory damages. Its princi-
pal provisions may be summarized as follows:

1. As a general rule, where the plaintiff elects to recover statu-
tory damages, the court is obliged to award between $250 and
$10,000. It can exercise discretion in awarding an amount within
that range but, unless one of the exceptions provided by clause (2)
is applicable, it cannot make an award of less than $250 or of more
than $10,000 if the copyright owner has chosen recovery under
section 504(c).

2. Although, as explained below, an award of minimum statu-
tory damages may be multiplied if separate works and separately-
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liable infringers are involved in the suit, a single award in the
$250 to $10,000 range is to be made "for all infringements in-
volved in the action," A single infringer of a single work is liable
for a single amount between $250 and $10,000, no matter how
many acts of infringement are involved in the action and regard-
less of whether the acts were separate, isolated, or occurred in a
related series.

3. Where the suit involves infringement of more than one
separate and independent work, minimum statutory damages for
each work must be awarded. For example, if one defendant has
infringed three copyrighted works, the copyright owner is en-
titled to statutory damages of at least $750 and may be awarded
up to $30,000. Subsection (c)(1) makes clear, however, that, al-
though they are regarded as independent works for other purposes,
"all the parts of a compilation or derivative work constitute one
work" for this purpose. Moreover, although the minimum and
maximum amounts are to be multiplied where multiple "works"
are involved in the suit, the same is not true with respect to mul-
tiple copyrights, multiple owners, multiple exclusive rights, or
multiple registrations. This point is especially important since,
under a scheme of divisible copyright, it is possible to have the
rights of a number of owners of separate "copyrights" in a single
"work" infringed by one act of a defendant.

4. Where the infringements of one work were committed by a
single infringer acting individually, a single award of statutory
damages would be made. Similarly, where the work was infringed
by two or more joint tort feasors, the bill would make them jointly
and severally liable for an amount in the $250 to $10,000 range.
However, where separate infringements for which two or more
defendants are not jointly liable are joined in the same action,
separate awards of statutory damages would be appropriate.

Clause (2) of section 504(c) provides for exceptional cases in which
the maximum award of statutory damages could be raised from $10,000
to $50,000, and in which the minimum recovery could be reduced from
$250 to $100. The basic principle underlying this provision is that the
courts should be given discretion to increase statutory damages in cases
of willful infringement and to lower the minimum where the infringer
is innocent. The language of the clause makes clear not only that the
burden of proving willfulness rests on the copyright owner and that of
proving innocence rests on the infringer, but also that the court must
make a finding of either willfulness or innocence in order to award the
exceptional amounts.

The "innocent infringer" provision of section 504(c)(2) has been
the subject of extensive discussion. The exception, which would allow
reduction of minimum statutory damages to $100 where the infringer
"was not aware and had no reason to believe that his acts constituted
an infringement of copyright," is sufficient to pyrotect against unwar-
ranted liability in cases of occasional or isolated innocent infringe-
ment, and it offers adequate insulation to users, such as broadcasters
and newspaper publishers, who are particularly vulnerable to this type
of infringement suit. On the other hand, by establishing a realistic
floor for liability, the provision preserves its intended deterrent effect;
and it would not allow a defendant to escape simply because the plain-
tiff failed to disprove his claim of innocence.
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In addition to the general "innocent infringer" provision clause (2)
deals with the special situation of teachers, libraries, and archivists in
nonprofit institutions who reproduce copyrighted material in the hon-
est belief that what they are doing constitutes fair use. In cases of this
sort it would be possible for the court to find that there had been in-
fringement and still reduce the statutory minimum or waive it alto-
gether. This exception applies only where the defendant proves "that
he believed and had reasonable grounds for believing that the repro-
duction was a fair use under section 107." It reflects the special prob-
lems of educational and scholarly uses of copyrighted material dis-
cussed in connection with that section.

SECTIONS 505 THROUGH 508. MISCELLANEOUS PROVISIONS ON INFRINGE-

MENT AND REMEDIES

The remaining sections of chapter 5 of the bill, dealing with costs
and attorney's fees, criminal offenses, the statute of limitations, and
notification of copyright actions, do not require extended comment.

Under section 505 the awarding of costs and attorney's fees are left
to the court's discretion, and the section also makes clear that neither
costs nor attorney's fees can be awarded to or against "the United
States or an officer thereof." Four types of criminal offenses action-
able under the bill are listed in section 506: willful infringement for
profit, fraudulent use of a copyright notice, fraudulent removal of
notice, and false representation in connection with a copyright applica-
tion. The maximum fine on conviction has been increased to $2,500
and in conformity with the general pattern of the Criminal Code (18
U.S.C.), no minimum fines have been provided. In addition to or
instead of a fine, conviction for criminal infringement under section
506(a) can carry with it a sentence of imprisonment of up to 1 year;
and, where the offense is repeated, the defendant may be fined up to
$10,000 or imprisoned up to 3 years, or both.

Section 506(a) contains a special provision applying to any person
who infringes willfully and for purposes of commercial advantage the
copyright in a sound recording. For the first such offense a person
shall be fined not more than $25,000 or imprisoned for not more than
3 years, or both. For any subsequent offense a person shall be fined not
more than $50,000 or imprisoned not more than 7 years or both.

Section 507, which is substantially identical with section 115 of the
present law, establishes a 3-year statute of limitations for both criminal
proceedings and civil actions. The language of this section, which was
adopted by the act of September 7, 1957 (71 Stat. 633), represents a
reconciliation of views, and has therefore been left unaltered. Section
508, which corresponds to some extent with a provision in the patent
law (35 U.S.C. sec. 290), is intended to establish a method for notify-
ing the Copyright Office and the public of the filing and disposition of
copyright cases. The clerks of the Federal courts are to notify the
Copyright Office of the filing of any copyright actions and of their
final disposition, and the Copyright Office is to make these notifications
a part of its public records.
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SECTION 601. MANUFACTURING REQUIREMENT

The requirement in general
A chronic problem in efforts to revise the copyright statute for the

past 75 years has been the need to reconcile the interests of the Ameri-
can printing industry with those of authors and other copyright
owners. The scope and impact of the "manufacturing clause." which
came into the copyright law as a compromise in 1891, have been
gradually narrowed by successive amendments. The basis problem is
still unresolved.

Under the present statute, with many exceptions and qualifications,
a book or periodical in the English language must be manufactured in
the United States in order to receive full copyright protection. Failure
to comply with any of the complicated requirements can result in com-
plete loss of protection. Today the main effects of the manufacturing
requirements are on works by American authors.

The first and most important question here is whether the manufac-
turing requirement should be retained in the statute in any form. The
Register of Copyrights, whose 1961 Report had recommended outright
repeal, made clear that he still favors this result in principle; however,
if economic factors have not changed sufficiently to permit dropping
the requirement entirely, he urged that it be "substantially narrowed
so that rights are not destroyed in situations where the book manufac-
turing industry has no real need of protection." Beginning in 1965,
serious efforts at compromising the issue were made by various
interests, and these appear to have been successful.

The principal arguments for elimination of the manufacturing
requirement can be summarized as follows:

1. The manufacturing clause originated as a response to a his-
torical situation that no longer exists. Its requirements have grad-
ually been relaxed over the years, and the results of the 1954
amendment, which partially eliminated it, have borne out predic-
tions of positive economic benefits for all concerned, including
printers, printing trades union members, and the public.

2. The provision places unjustified burdens on the author, who
is treated as a hostage. It hurts the author most where it benefits
the manufacturer least: in cases where the author must publish
abroad or not at all. It unfairly discriminates between American
authors and other authors, and between authors of books and
authors of other works.

3. The manufacturing clause violates the basic principle that an
author's rights should not be dependent on the circumstances of
manufacture. Complete repeal would substantially reduce friction
with foreign authors and publishers, increase opportunities for
American authors to have their works published, encourage inter-
national publishing ventures, and eliminate the tangle of pro-
cedural requirements now burdening authors, publishers, the
Copyright Office, and the Bureau of Customs.

4. Studies prove that the economic fears of the printing indus-
try and unions are unfounded. The vast bulk of American titles
are completely manufactured in the United States, and U.S. ex-
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ports of printed matter are much greater than imports. The
American book manufacturing industry is healthy and growing,
to the extent that it cannot keep pace with its orders. There are
increasing advantages to domestic manufacture because of im-
proved technology, and because of the delays, inconveniences, and
other disadvantages of foreign manufacture. Even with repeal,
foreign manufacturing would be confined to small editions and
scholarly works, some of which could not be published otherwise.

The following were the principal arguments in favor of retaining
some kind of manufacturing restriction.

1. The historical reasons for the manufacturing clause were
valid originally and still are. It is unrealistic to speak of this as
a "free trade" issue or of tariffs as offering any solution, since
book tariffs have been minimal and are being removed entirely;
the manufacturing requirement remains a reasonable and justi-
fiable condition to the granting of a monopoly. There is no prob-
lem of international comity, since only works by American
authors are affected by section 601. Foreign countries have many
kinds of import barriers, currency controls, and similar restrictive
devices comparable to a manufacturing requirement.

2. The differentials between U.S. and foreign wage rates in
book production are extremely broad and are not diminishing;
Congress should not create a condition whereby work can be done
under the most degraded working conditions in the world, be
given free entry, and thus exclude American manufacturers from
the market. The manufacturing clause has been responsible for
a strong and enduring industry. Repeal would destroy small busi-
nesses, bring chaos to the industry, and catch manufacturers,
whose labor costs and break-even points are extremely high, in a
cost-price squeeze at a time when expenditures for new equipment
have reduced profits to a minimum.

3. The high ratio of exports to imports could change very
quickly without a manufacturing requirement. Repeal would add
to the balance-of-payments deficit since foreign publishers never
manufacture here. The U.S. publishing industry has large invest-
ments abroad, and attacks on the manufacturing clause by foreign
publishers show a keen anticipation for new business. The book
publishers' arguments that repeal would have no real economic
impact are contradicted by their arguments that the manufactur-
ing requirement is stifling scholarship and crippling publishing;
their own figures show a 250 percent rise in English-language book
imports in 10 years.

On balance it appears that, although there is no justification on
principle for a manufacturing requirement in the copyright statute;
there may still be some economic justification for it. Section 601 repre-
sents a substantial liberalization that will remove many of the inequi-
ties of the present manufacturing requirement. The real issue that lies
between section 601 and complete repeal is an economic one, and on
purely economic grounds the possible dangers to the American print-
ing industry in removing all restrictions on foreign manufacture out-
weigh the possible benefits repeal would bring to American authors and
publishers.

The committee is aware that the concern on both sides is not so much
with the present but with the future; and, because new machines and
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devices for reproducing copyrighted text matter are in a stage of rapid
development, the future in this area is unpredictable. Outright repeal
of the manufacturing requirement should be accomplished as soon as it
can be shown convincingly that the effects on the U.S. printing indus-
try as a whole would not be serious. Meanwhile the best approach lies
in the compromise embodied in section 601 of the present bill.
Works subject to the manufacturing requirement

The scope of the manufacturing requirement, as set out in sub-
sections (a) and (b) of section 601, is considerably more limited than
that of present law. The requirements apply to "a work consisting
preponderantly of nondramatic literary material that is in the English
language and is protected under this title," and would thus not extend
to: dramatic, musical, pictorial, or graphic works; foreign-language
works and bilingual or multilingual dictionaries; public domain
material; or works consisting preponderantly of material that is not
subject to the manufacturing requirement.

A work containing "nondramatic literary material that is in the
English language and is protected under this title," and also contain-
ing dramatic, musical, pictorial, graphic, foreign-language, public
domain, or other material that is not subject to the manufacturing
requirement, or any combination of these, is not considered to consist
"preponderantly" of the copyright-protected nondramatic English-
language literary material unless such material exceeds the exempted
material in importance. Thus, where the literary material in a work
consists merely of a forward or preface, and captions, headings, or
brief descriptions or explanations of pictorial, graphic or other non-
literary material, the manufacturing requirement does not apply to the
work in whole or in part. In such a case, the non-literary material
clearly exceeds the literary material in importance, and the entire work
is free of the manufacturing requirement.

On the other hand, if the copyright-protected non-dramatic English-
language literary material in the work exceeds the other material in
importance, then the manufacturing requirement applies. For example,
a work containing pictorial, graphic, or other non- literary material is
subject to the manufacturing requirement if the non-literary material
merely illustrates a textual narrative or exposition, regardless of the
relative amount of space occupied by each kind of material. In such a
case, the narrative or exposition comprising the literary material
plainly exceeds in importance the non-literary material in the work.
However, even though such a work is subject to the manufacturing
requirement, only the portions consisting of copyrighted nondramatic
literary material in English are required to be manufactured in the
United States or Canada. The illustrations may be manufactured else-
where without affecting their copyright status.

Under section 601(b)(1) works by American nationals domiciled
abroad for at least a year would be exempted. The manufacturing re-
quirement would generally apply only to works by American authors
domiciled here, and then only if none of the co-authors of the work is
foreign.

In order to make clear the application of the foreign-author exemp-
tion to "works made for hire"-of which the employer or other person
for whom the work was prepared is considered the "author" for copy-
right purposes-the committee adopted an amendment which provides

35-897 0 - 74 - 13
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that the exemption does not apply unless a substantial part of the
work was prepared for an employer or other person who is not a
national or domiciliary of the United States, or a domestic corporation
or enterprise.

The committee has adopted the proposal put forward by various
segments of both the TJ.S. and the Canadian printing industries, rec-
ommending an exemption for copies manufactured in Canada. Since
wage standards in Canada are substantially comparable to those in the
United States, the arguments for equal treatment under the manu-
facturing clause are persuasive.
Limitations on importation and distribution of copies manufactured

abroad
The basic purpose of section 601, like that of the present manufac-

turing clause, is to induce the manufacture of an edition in the United
States if more than a certain limited number of copies are to be dis-
tributed in this country. Subsection (a) therefore provides in general
that "the importation into or public distribution in the United States"
of copies not complying with the manufacturing clause is prohibited.
Subsection (b) then sets out the exceptions to this prohibition, and
clause (2) of that subsection fixes the limit at 2,000 copies.

Additional exceptions to the copies affected by the manufacturing
requirements are set out in clauses (3), (4), (5), and (6) of subsection
(b). Clause (3) permits importation of copies for governmental use,
other than in schools, by the United States or by "any State or
political subdivision of a State." Clause (4) allows importation for
personal use of "no more than one copy of any one work at any one
time," and also exempts copies in the baggage of persons arriving from
abroad and copies intended for the library collection of nonprofit
scholarly, educational, or religious organizations. Braille'copies are
completely exempted under clause (5), and clause (6) permits the
public distribution in the United States of copies allowed entry by
the other clauses of that subsection.
WThat constitutes "manufacture in the United States"

A most difficult and, to some at least, the most important problem
in the present manufacturing clause controversy involves the restric-
tions to be inposed on foreign typesetting or composition. Under
what they regard as a loophole in the present law, a number of pub-
lishers have for years been having their manuscripts set in type abroad,
importing "reproduction proofs," and then printing their books from
offset plates "by lithographic process * * * wholly performed in the
United States." The language of the statute on this point is ambiguous
and, although the publishers' practice has received some support from
the Copyright Office, there is a question as to whether or not it violates
the manufacturing requirements.

In general the book publishers have opposed any definition of do-
mestic manufacture that would close the "repro proof" loophole or
that would interfere with their use of new techniques of book produc-
tion, including use of imported computer tapes for composition here.
This problem was the focal point of a compromise agreement between
representatives of the book publishers and authors on the one side
and of typographical firms and printing trades unions on the other.
The committee has accepted this compromise as a reasonable solution
to the problem.
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Under subsection (c) the manufacturing requirement is confined to
the following processes: (1) typesetting and plate making, "where the
copies are printed directly from type that has been set, or directly from
plates made from such type"; (2) the making of plates, "where the
making of plates by a lithographic or photoengraving process is a
final or intermediate step preceding the printing of the copies"; and
(3) in all cases, the "printing or other final process of producing mul-
tiple copies and any binding of the copies." Under the subsection there
would be nothing to prevent the importation of reproduction proofs.
however they were prepared, as long as the plates from which the
copies are printed are made here and are not themselves imported.
Similarly, the inportation of computer tapes from which plates can
be prepared here would be permitted. However, regardless of the proc-
ess involved, the actual duplication of multiple copies, together with
any binding, are required to be done in the United States or Canada.
Effect of noncompliance with manufacturing requirement

Subsection (d) of section 601 makes clear that compliance with the
manufacturing requirements no longer constitutes a condition of copy-
right protection, and that the effects of noncompliance are limited to
rights with respect to reproduction and distribution of copies. The
bill does away with the special "ad interim" time limits and registra-
tion requirements of the present law and, even if copies are imported or
distributed in violation of the section, there would be no effect on the
copyright owner's right to make and distribute phonorecords of the
work, to make derivative works including dramatizations and motion
pictures, and to perform or display the work publicly. Even the rights
to reproduce and distribute copies are not lost in cases of violation,
although they are limited as against certain infringers.

Subsection (d) provides a complete defense in any civil action or
criminal proceeding for infringement of the exclusive rights of re-
production or distribution of copies where, under certain circum-
stances, the defendant proves violation of the manufacturing require-
ments. The defense is limited to infringement of the "nondramatic
literary material comprised in the work and any other parts of the
work in which the exclusive rights to reproduce and distribute copies
are owned by the same person who owns such exclusive rights in the
nondramatic literary material". This means, for example, that the
owner of copyright in photographs or illustrations published in a book
copyrighted by someone else would not be deprived of his rights
against an infringer who proves that there had been a violation of
section 601.

Section 601(d) places the full burden for proving violation on the
infringer. His defense must be based on proof that: (1) copies in viola-
tion of section 601 have been imported or publicly distributed in the
United States "by or with the authority" of the copyright owner; and
(2) that the infringing copies complied with the manufacturing re-
quirements; and (3) that the infringement began before an authorized
edition complying with the requirements had been registered. The
third of these clauses of subsection (d) means, in effect, that a copy-
right owner can reinstate his full exclusive rights by manufacturing
an edition in the United States and making registration for it.

Subsection (e) requires the plaintiff in any infringement action
involving publishing rights in material subject to the manufacturing
clause to identify the manufacturers of the copies in his complaint.
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Correspondingly section 409 would require the manufacturers to be
identified in applications for registration covering published works
subject to the requirements of section 601.

SECTION 602. INFRINGING IMPORTATION

Scope of the section
Section 602, which has nothing to do with the manufacturing re-

quirements of section 601, deals with two separate situations: im-
portation of "piratical" articles (that is, copies or phonorecords made
without any authorization of the copyright owner), and unauthorized
importation of copies or phonorecords that were lawfully made. The
general approach of section 602 is to make unauthorized importation
an act of infringement in both cases, but to permit the Bureau of
Customs to prohibit importation only of "piratical" articles.

Section 602(a) first states the general rule that unauthorized im-
portation is an infringement merely if the copies or phonorecords
"have been acquired abroad," but then enumerates three specific ex-
ceptions: (1) importation under the authority or for the use of a
governmental body, but not including material for use in schools or
audiovisual material for any purpose other than archival use; (2)
importation for the private use of the importer of no more than one
copy or phonorecord of a work at a time, or of articles in the per-
sonal baggage of travelers from abroad; or (3) importation by non-
profit organizations "operated for scholarly, educational, or religious
purposes" of "no more than one copy of an audiovisual work solely
for archival purposes, and no more than five copies or phonorecords
of any other work for its library lending or archival purposes." Under
the definition in section 101, "audiovisual works" include motion pic-
tures. If none of the three exemptions applies, any unauthorized im-
porter of copies or phonorecords acquired abroad could be sued for
damages and enjoined from making any use of them, even before any
public distribution in this country has taken place.

Importation of "piratical" copies
Section 602(b) retains the present statute's prohibition against im-

portation of "piratical" copies or phonorecords-those whose making
"would have constituted an infringement of copyright if this title
had been applicable." Thus, the Bureau of Customs could exclude
copies or phonorecords that were unlawful in the country where they
were made; it could also exclude copies or phonorecords which, al-
though made lawfully under the domestic law of that country, would
have been unlawful if the U.S. copyright law could have been ap-
plied. A typical example would be a work by an American author
which is in the public domain in a foreign country because that coun-
try does not have copyright relations with the United States; the
making and publication of an unauthorized edition would be lawful
in that country, but the Bureau of Customs could prevent the impor-
tation of any copies of that edition.

Importation for infringing distribution
The second situation covered by section 602 is that where the copies

or phonorecords were lawfully made but their distribution in the
United States would infringe the U.S. copyright owner's exclusive
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rights. As already said, the mere act of importation in this situation
would constitute an act of infringement and could be enjoined. How-
ever, in cases of this sort it would be impracticable for the Bureau
of Customs to attempt to enforce the importation prohibition, and
section 692(b) provides that, unless a violation of the manufacturing
requirements is also involved, the Bureau has no authority to prevent
importation "where the copies or phonorecords were lawfully made."
The subsection would authorize the establishment of a procedure
under which copyright owners could arrange for the Bureau to notify
them whenever articles appearing to infringe their works are imported.

SECTION 603. ENFORCEMENT OF IMPORTATION PROHIBITIONS

The importation prohibition of both sections 601 and 602 would
be enforced under section 603, which is similar to section 109 of the
statute now in effect. Subsection (a) would authorize the Secretary
of the Treasury and the Postmaster General to make regulations for
this purpose, and subsection (c) provides for the disposition of ex-
cluded articles.

Subsection (b) of section 603 deals only with the prohibition against
importation of "piratical" copies or phonorecords, and is aimed at
solving problems that have arisen under the present statute. Since
the Bureau of Customs is often in no position to make determinations
as to whether particular articles are "piratical," section 603(b) would
permit the Customs regulations to require the person seeking exclusion
either to obtain a court order enjoining importation, or to furnish
proof of his claim and to post bond.

SECTIONS 701 THROUGH 709. ADMINISTRATIVE PROVISIONS

Chapter 7, entitled "Copyright Office," sets forth the housekeeping
provisions of the bill, Aside from the provisions on retention of de-
posits, catalogs, and fees, these sections appear to present no problems
of content or interpretation requiring comment here.
Retention and disposition of deposited articles

A recurring problem in the administration of the copyright law has
been the need to reconcile the storage limitations of the Copyright
Office with the continued value of deposits in identifying copyrighted
works. Aside from its indisputable utility to future historians and
scholars, a substantially complete collection of both published and un-
published deposits, other than those selected by the Library of Con-
gress, would avoid the many difficulties encountered when copies
needed for identification in connection with litigation or other pur-
poses have been destroyed. The basic policy behind section 704 is that
copyrighted deposits should be retained as long as possible, but that
the Register of Copyrights and the Librarian of Congress should be
empowered to dispose of them under appropriate safeguards when they
decide that it has become necessary to do so.

Under subsection (a) of section 704, any copy, phonorecord, or
identifying material deposited for registration, whether registered
or not, becomes "the property of the United States." This means
that the copyright owner or person who made the deposit cannot
demand its return as a matter of right, even in rejection cases, although
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the provisions of sections 407 and 408 are flexible enough to allow for
special arrangements in exceptional cases. On the other hand, Gov-
ernment ownership of deposited articles under section 704(a) carries
with it no privileges under the copyright itself; use of a deposited
article in violation of the copyright owner's exclusive rights would be
infringement.

With respect to published works, section 704(b) makes all deposits
available to the Library of Congress "for its collections, or for ex-
change or transfer to any other library"; where the work is unpub-
lished, the Library is authorized to select the deposit for its own
collections, but not for transfer outside the Library. AMotion picture
producers have expressed some concern lest the right to transfer copies
of works, such as motion pictures, that have been published under
rental, lease, or loan arrangements, might lead to abuse. However,
the Library of Congress has not knowingly transferred works of this
sort to other libraries in the past, and there is no reason to expect it
to do so in the future.

For deposits not selected by the Library, subsection (c) provides
that they, or "identifying portions or reproductions of them," are to be
retained under Copyright Office control "for the longest period con-
sidered practicable and desirable" by the Register and the Librarian.
When and if they ultimately decide that retention of certain deposited
articles is no longer "practicable and desirable," the Register and
Librarian have joint discretion to order their "destruction or other
disposition." Because of the unique value and irreplaceable nature of
unpublished deposits, the subsection requires their preservation
throughout their term of copyright.

Subsection (d) of section 704 establishes a new procedure under
which a copyright owner can request retention of deposited material
for the full term of copyright. The Register of Copyrights is author-
ized to issue regulations prescribing the fees for this service and the
"conditions under which such requests are to be made and granted."

Catalog of copyright entries
Section 707(a) of the bill retains the present statute's basic require-

ment that the Register compile and publish catalogs of all copyright
registrations at periodic intervals, but gives him "discretion to deter-
mine, on the basis of practicability and usefulness, the form and fre-
quency of publication of each particular part." This provision will
in no way diminish the utility or value of the plresent catalogs, and
the flexibility of approach, coupled with use of the new mechan-
ical and electronic devices now becoming available, will avoid waste
and result in a better product.

Copyright Officefees
The schedule of fees set out in section 708 of the bill is consistent

in amount with the fee increase enacted by Congress in 1965 (Public
Law 89-297, effective November 26, 1965): the basic fees are $6 for
registration, $4 for renewal registration, $5 up for recordation of docu-
ments, and $5 per hour for searching. The section also contains new
fee provisions needed because of new requirements or services estab-
lished under the bill, and subsection (a) (12) authorizes the Register
to fix additional fees, on the "basis of the cost of providing the service,"
for "any other special services requiring a substantial amount of time
or expense." Subsection (b) makes clear that, unless he chooses to
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waive them in "occasional or isolated cases involving relatively small
amounts," the Register is to charge fees for services he renders to other
Government agencies.
Postal Interruptions

Section 709 authorizes the Register of Copyrights to issue regula-
tions to permit the acceptance by the Copyright Office of documents
which are delivered after the close of the prescribed period if the
delay was caused by a general disruption or suspension of postal or
other transportation or communications services.

CHAPTER 8.-COPYRIGHT ROYALTY TRIBUNAL

General considerations
This legislation establishes statutory rates applying to cable tele-

vision systems, the performance royalty in sound recordings, the me-
chanical royalty, and jukeboxes. The legislation also provides that
with respect to cable television, the performance royalty in sound
recordings and jukeboxes, the royalty fees shall be deposited with the
Register of Copyrights for distribution to the respective claimants.
The committee believes that sound public policy requires that rates
specified in the statute shall be subject to periodic review. It is neither
feasible nor desirable that these rates should be adjusted exclusively
by the normal legislative process. Therefore, Chapter 8 establishes in
the Library of Congress a Copyright Royalty Tribunal for the dual
purpose of making determinations concerning the adjustment of statu-
tory royalty rates and to make determinations in certain circumstances
concerning the distribution of royalty fees deposited with the Register
of Copyrights.

With respect to the adjustment of- the statutory royalty rates the
purpose of the Tribunal is "to assure that such rates are reasonable."
The committee in fixing the royalty rates has had to weigh various

-considerations, such as the circumstance that certain users will be
paying copyright royalties for the first time, and that a new per-
formance royalty was being established. While these considerations
influenced the committee's determination on rates it in no way restricts
the independence of the Tribunal to recommend adjustment of these
rates to assure that the rates are "reasonable" according to whatever
criteria the Tribunal deems appropriate. The committee does not
intend that the rates in this legislation shall be regarded as precedents
in future proceedings of the Tribunal.

Petitions for the adjustment of royalty rates
Section 802(a) provides that on ,July 1. 1975 the Register of Copy-

Iights shall colllmence the proceedings for a review of the rates speci-
fied in sections 111, 114. 115 and 116.

During calendar year 1982, and in each subsequent fifth calendar
year, any owner or user of a copyrighted work whose royalty rates
are initially specified by sections 111, 114, 115 and 116, or as previously
adjusted by the Tribunal, or the duly authorized agent of such user,
may file a petition with the Register of Copyrights declaring that the
petitioner requests an adjustment of the statutory royalty rate, or a
rate previously established by the Tribunal. The Register shall make
a determination as to whether the applicant has a significant interest
in the royalty rate in which an adjustment is requested. If the Register
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determines that the petitioner has a significant interest, he shall
cause notice of his decision to be published in the Federal Register.

At the expiration of the calendar year the Register shall make a de-
termination as to whether an applicant has a significant interest in
the royalty rate in which an adjustment is requested. If the Register
determines that at least one petition has established a significant
interest, he shall cause notice of his decision to be published in the
Federal Register and proceed as provided in Section 803 for the con-
stitution of a panel of the Tribunal to consider an adjustment of the
appropriate statutory rate. Only one panel would be established for
each royalty rate.

Regulations of the Register of Copyrights
Section 702 authorizes the Register of Copyrights, subject to the

approval of the Librarian of Congress, to establish regulations not
inconsistent with law for the administration of the functions and
duties made his responsibility. It is contemplated that the Register
will issue the necessary regulations in such matters as the form and
content of petitions for adjustment of royalty rates, the form and
content of claims filed pursuant to Sections 111, 114 and 116, general
regulations for the functioning of panels of the Tribunal, and such
administrative regulations as are necessary concerning compensation
of members of the Tribunal and expenses of the Tribunal.

Membership of the Tribunal
According to Section 802, or upon certifying the existence of a

controversy concerning the distribution of royalty fees, the Register
.shall request the American Arbitration Association or any similar
successor organization to furnish a list of three members of the Asso-
ciation. In referring to members of the American Arbitration Associa-
tion the intent is to include those individuals who are officially
members of arbitration panels of the Association.

The Register shall communicate the proposed names, together with
such information as may be appropriate, to all known parties of inter-
est. Any such party within twenty days from the date of the communi-
cation may submit to the Register written objections to any or all of
the proposed names. If no objections are received, or if the Register
determines that the objections are not well founded, he shall certify
the appointment of the three designated individuals to constitute a
panel of the Tribunal for the consideration of the specified rate or
royalty distribution.

If the Register determines that the objections to the designation of
one or more of the proposed individuals are well founded, the Register
shall request the American Arbitration Association or successor
organization to propose the necessary number of substitute individuals.

The Register upon receiving such additional names shall constitute
the panel. He shall designate one member of the panel as Chairman. It
is provided that if any member of a panel becomes unable to perform
his duties the Register, after consultation with the parties, may provide
for the selection of a successor in the same manner as the original
constitution of the panel.
Procedures of the Tribunal

Section 804 is concerned with the procedures of the Tribunal. Except
as provided by law or as governed by general regulations issued by the
Register under Section 702, the Tribunal shall determine its own
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procedure. It is the intent of this legislation that the Tribunal shall
complete each proceeding within one year of the constitution of a
panel. Upon a showing of good cause, such period may be extended
upon the approval of the Committees on the Judiciary of the Senate
and the House of Representatives.
Expenditures

Section 805 provides that in proceedings for the distribution of roy-
alty fees the compensation of the members of the Tribunal and its
other expenses shall be deducted prior to the distribution of the funds.
In proceedings for the adjustment of royalty rates there is authoriza-
tion for the appropriation of such sums as may be necessary for the
compensation of the members and the expenses of the Tribunal.
Effective date of royalty adjustment

The committee strongly believes that the public interest requires
that no recommendation of the Tribunal for adjustment of a statutory
royalty rate shall become effective until the Congress has had the
opportunity to determine whether the proposed adjustment should be
disapproved. Therefore, the Tribunal is required to transmit its deci-
sion for adjustment of any statutory royalty rate to both Houses of
Congress.

Section 807 establishes a procedure, modeled on the Reorganization
Act, whereby within a specified ninety-day period of time either House
of Congress may adopt a resolution stating in substance that the rec-
ommended royalty adjustment is not favored. If such a resolution is
adopted by either House of Congress the adjustment shall not become
effective and the Tribunal may not give further consideration to the
adjustment of the royalty rate until the expiration of the next period
specified in Section 802. If neither House adopts a resolution of dis-
approval, the adjustment of the royalty rate shall take effect on the
first day following 90 calendar days after the expiration of the period
in which the Congress may adopt a resolution of disapproval.
Effective date of royalty distribution

Section 808 provides that a final determination of the Copyright
Royalty Tribunal concerning the distribution of royalty fees pursuant
to Sections 111, 114, and 116 becomes effective as to a particular
claimant 30 days following the communication to the claimant of
written notice of the determination, unless prior to that time an
application for judicial review has been filed, and notice of the appli-
cation has been served upon the Register of Copyrights. If an applica-
tion for judicial review is filed, the Register is authorized to distribute
the royalty fees, but must withhold from distribution such amounts
as are directly the subject of the application for judicial review.
Judicial review

It is the view of the Committee that the Copyright Royalty Tri-
bunal affords the most practical and equitable forum for final deter-
minations concerning the distribution of royalty fees among the vari-
ous claimants. The Committee believes that no useful purpose would
be served by providing for a general review of such determinations by
the Federal courts. Section 809 is modeled on the Federal Arbitration
Act and provides that the determinations of the Tribunal shall not be
subject to review in any Federal court unless:
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(1) the determination was procured by corruption, fraud, or
undue means;

(2) there was evident partiality or corruption in any member of
the Tribunal; or

(3) any member of the Tribunal was guilty of any misconduct
by which the rights of any party were prejudiced.

TRANSITIONAL AND SUPPLEMENTARY PROVISIONS

Sections 102 through 113 of the bill are "transitional and supple-
mentary" provisions which would not be a part of the new title 17.

Effective date
Under section 102 of the transitional and supplementary provisions,

the revised title 17 would come into effect on January 1, 1975, "except
as otherwise provided by section 304(b)." The reference to section
304(b) is necessary to take account of the specified cases of subsisting
renewal copyrights that have already been extended under Public Laws
87-668, 89-142, 90-141, 90-416, 91-147, 91-555, 92-170, and 92-566,
rights scheduled to expire during 1974, and of copyrights for which
renewal registration is made between December 31, 1973, and Decem-
ber 31, 1974, In these cases the new statute would operate, before its
effective date, to extend the total duration of copqyright to 75 years from
the date it was secured.

Works in the public domain
Since there can be no protection for any work that has fallen into

the public domain before January 1, 1975, section 103 makes clear
that lost or expired copyrights cannot be revived under the bill. The
second sentence of the section, which prohibits recording rights in
nondramatic musical works copy righted before July 1, 1909, relates to
the provision in the 1909 act limiting recording rights to musical works
copyrighted after its effective (late.
Amendments of other statutes

Section 103 in the present bill contains five subsections, each amend-
ing an existing Federal statute that refers to copyright protection. Con-
sistent with the provisions of section 105 on works of the U.S. Govern-
ment, subsection (a) repeals the vestigial provision of the Printing
Act dealing with the same subject. As explained above in connection
with section 301, subsection (b) amends the Federal Records Act of
1950 to preserve immunity of the General Services Administration
with respect to infringement of Presidential papers that have neither
been published nor registered for copyright.

Section 1498(b) of title 28 of the United States Code, the provision
dealing with Government liability for copyright infringement, is
amended by section 105(c) to substitute the appropriate section
number.

Subsection (d) would amend section 543 (a)(4) of the Internal Rev-
enue Code, as amended, to delete a parenthetical phrase exempting
common law copyrights and copyrights in commercial prints and labels
from special treatment of personal holding company income; the
Treasury Department has agreed to this amendment. Subsection (e)
repeals a clause of section 3202(a) of title 39 of the United States Code
dealing with the free mailing privilege for copyright deposits under
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the present law. Finally, subsection (f) amends a provision of the
Standard Reference Data Act creating a special exception to the prohi-
bition against copyright in works of the United States Government.

Existing compulsory licenses for mechanical reproduction of music
As already explained in connection with section 115, the bill would

preserve the general principle of a compulsory license for the mechani-
cal reproduction of copyrighted music, but with a great many changes
in specific features. Section 106 is a transitional provision dealing
with the status of compulsory licenses that have already been obtained
when the new law becomes effective. In general it would permit the
compulsory licensee to "continue to make and distribute such parts
[i.e., phonorecords] embodying the same mechanical reproduction
[i.e., sound recording] without obtaining a new compulsory license."
However, any new "mechanical reproduction" would be fully subject
to the provisions of section 115 and, even where the earlier sound re-
cording is reproduced, any phonorecords made after January 1, 1975
would be subject to the provisions of the revised statute as to royalty
rate, methods of payment, and consequences of default.
Ad interim copyrights

As an exception to the manufacturing requirements, sections 22
and 23 of the present statute provide a special procedure under which,
if registration is made within 6 months after publication, a temporary
or "ad interim" copyright can be secured for 5 years. The "ad interim"
time limits and procedures have been dropped from the manufactur-
ing provisions of section 601 of the bill, and section 107 therefore deals
with the transitional case of "any work in which ad interim copyright
is subsisting or is capable of being secured on December 31, 1974."
Where a work is already covered by an ad interim copyright or, having
been published during the last 6 months of 1974, the work is eligible
for ad interim registration on that date, its copyright protection is
automatically extended to the full term provided by section 304.

Notice in copies of previously published works
Since the notice requirements of the new statute are different and,

with respect to the year date, more inclusive than those of the present
law, a transitional provision is needed to cover works first published
before the effective date of the revised law. Section 108 makes clear
that, as a general rule, the notice provisions of the new law apply
to "all copies or phonorecords publicly distributed after January 1,
1975," but adds that, in the case of a work published before that date,
"compliance with the notice provisions of title 17 either as it existed on
December 31, 1974, or as amended by this act, is adequate with respect
to copies publicly distributed after December 31, 1974."

Registration and recordation with respect to subsisting copyrights
Section 109 of the transitional and supplementary provisions makes

clear that registration and recordation on the basis of materials re-
ceived in the Copyright Office before the effective date of the new law
are to be made under the present law, even though the process is com-
pleted after January 1, 1975. Where the Register of Copyrights makes
a demand, either before or after the effective date of the new law, for
deposit of copies published before that date, section 110 provides that
the demand, and the effect of noncompliance with it, will be governed
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by the present statute; however, any deposit, application, and fee re-
ceived after December 31, 1974, in response to the demand are to be
filed in accordance with the revised statute.

Several provisions of the bill including sections 205(c) (2), 205(d),
405(a) (2), 406(a) (1), 406(a) (2), 411, and 412, prescribe registration
or recordation as a prerequisite of certain purposes. Where the work
involved is covered by a subsisting copyright when the new law be-
comes effective, it is intended that any registration or recordation
made under the present law would satisfy these provisions.

Phonograph Records bearing counterfeit labels
Section 111 amends Section 2318 of title 18 of the United States

Code, the record label counterfeit statute, to increase the criminal
penalty from the current misdemeanor status. A person shall be fined
not more than $25,000 or imprisoned not more than 3 years, or both,
for the first offense of knowingly and with fraudulent intent causing
the transportation of phonorecords bearing forged or counterfeit
labels. For any subsequent offense a person shall be fined not more than
$50,000 or imprisoned not more than 7 years, or both.

Other transitional and saupplementary provisions
Section 112 makes clear that a cause of action existing on January 1,

1975, is to be governed by the law under which it arose, and section 113
is the familiar clause preserving the constitutionality of the remainder
of the statute if any part of it is held unconstitutional.

TITLE II-NATIONAL COMIMAISS1ON ON NEW TECHNOLOGICAL USES OF
COPYRIGHTED WORKS

PURPOSE OF TITLE II

The purpose of the proposed Title II, as amended, is to establish
a National Commission to study and compile data on the reproduction
and use of copyrighted works of authorship (1) in automatic systems
capable of storing, processing, retrieving, and transferring informa-
tion, and (2) by various forms of machine reproduction; and the crea-
tion of new works by the application or intervention of automatic
systems or machine reproduction. The Commission is directed to make
recommendations to the President and the Congress concerning such
changes as may be necessary to assure for such purposes access to copy-
righted works and to provide recognition of the rights of copyright
owners.

Prior to the introduction of copyright revision legislation in the
Congress, exhaustive study was given by the Copyright Office and
various interested groups to those issues that it was anticipated would
require attention by the Congress during the revision program. The
current or potential impact of computers and other information
storage and retrieval systems on the copyright revision effort was not
foreseen and consequently the bill submitted to the Congress did not
take into account the significance of this new technology.

The first extensive consideration of these matters in the Congress
occurred during the hearings of this committee's Subcommittee on
Patents, Trademarks, and Copyrights. At the same time within the
executive branch the Committee on Scientific and Technological In-
formation of the Federal Council for Science and Technology was also



209

exploring these problems. It became apparent during the subcommittee
examination of this subject that if the Congress were to undertake at
this time to make a final determination concerning the possible ne-
cessity of modifications in the copyright law, because of various tech-
nological advances, it would delay for at least several years the enact-
ment of a general copyright revision bill. Such a delay would be ex-
tremely undesirable in view of the obvious need for revision of the
copyright statute, which is essentially that enacted in 1909. More im-
portantly, sufficient information is currently not available to provide
the foundation for a sound judgment concerning the future develop-
ment of the technology and the necessity for modification of the copy-
right statute.

Another important copyright issue arising from technological
developments is the reproduction of copyrighted material by the use
of various machines. Photocopying in all its forms presents significant
questions of public policy, extending well beyond that of copyright
law. In additon, the creation of new works by the application or in-
tervention of automatic systems or machine reproduction presents
important copyright questions that require further study.

The Senate during the 90th Congress passed S. 2216 to create the
National Commission but no further action on that bill was taken by
the House of Representatives.

SECTIONAL ANALYSIS OF TITLE II

An analysis of the provisions of Title II follows:
Section 201(a) establishes the Commission in the Library of Con-

gress. Section 201(b) defines the purpose of the Commission as the
study and compilation of data on the reproduction and use of copy-
righted works (1) in automatic systems capable of storing, processing,
retrieving, and transferring information, and by various forms of
machine reproductions, not including reproduction by instructors for
use in face-to-face teaching activities; (2) and the creation of new
works by the application or intervention of automatic systems or
machine reproduction. It is further provided that the Commission shall
make recommendation as to such changes in copyright law or procedures
that may be necessary to assure for such purposes access to copyrighted
works, and to provide recognition of the rights of copyright owners.

Section 202(a) provides that the Commission shall be composed of
13 members as follows: four members, selected from authors and other
copyright owners; four members selected from users of copyrighted
works; four nongovernmental members selected from the public
generally, all to be appointed by the President; and the Librarian of
Congress.

Section 202(b) provides that the President shall appoint a Chair-
man and Vice Chairman from among the four members selected from
the public and that the Register of Copyrights shall serve as a non-
voting member of the Commission.

Section 202(c) defines a quorum. Section 202(d) provides for the
filling of vacancies on the Commission.

Section 203 (a) specifies the compensation to be received by members
of the Commission. Section 203(b) provides that officers or employees
of the Federal Government shall serve on the Commission without
compensation, other than expenses.
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Section 204(a) authorizes the Commission to appoint a staff which
shall be an administrative part of the Library of Congress. This staff
shall be under the exclusive control of the Commission and its Execu-
tive Director. The staff should be composed of individuals who are
knowledgeable in those areas which are relevant to the work of the
Commission and should not be limited solely to specialist in copyright
law. Section 204(b) authorizes the Commission to procure temporary
and intermittent services.

Section 205 authorizes the appropriations of such sums as may be
necessary to carry out the provisions of this legislation.

Section 206(a) requires that the Commission shall submit to the
President and the Congress within 1 year of its first meeting a prelimi-
nary report on its activities. Section 206(b) directs the Commission to
submit a final report within 3 years after the effective date of this
legislation. Section 206(c) authorizes the Commission to publish
certain interim reports.

Section 207(a) authorizes the Commission to hold hearings, admin-
ister oaths and require, by subpena or otherwise, the attendance of
witnesses and the production of documents. Section 207(b) provides
authorization for various meetings, seminars or conferences.

Section 208 provides that the Commission shall terminate 60 days
after the submission of its final report.

COMMITTEE CONCLUSION

The committee believes that the membership of the Commission
should provide a balanced representation of all interested viewpoints,
in addition to representation of the public generally. The work and
recommendations of the Commission will be of the greatest significance
to future uses of intellectual property. It is, therefore, imperative that
those selected to serve on the Commission should, through knowledge
and experience, be qualified to evaluate the social and economic
implications of the new technologies.

Major factors leading to this legislation have been the use of
information systems for educational and data retrieval and dissemina-
tion purposes. Since it is anticipated that these systems will use
copyrighted textbooks and other eductional materials, it is the view
of the committee that in selecting Commission members from the
category of copyright owners priority should be accorded to the
representatives of the creators and copyright owners of textbooks and
other educational materials and to creators and proprietors of com-
mercial information product and services created by use of automated
systems and machine reproduction.

In selecting members of the Commission in the classification of
users of copyrighted works, it is the intent of the committee that con-
sideration be given to including members selected from educational
institutions, librarians, manufacturers, or suppliers of computer
machinery and governmental users, at the State and local level as well
as the Federal Government.

It is not the intent of the committee that the Commission should
undertake to reopen the examination of those copyright issues which
have received detailed consideration during the current revision effort,
and concerning which satisfactory solutions appear to have been
achieved.
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TITLE III-PROTECTION OF ORNAMENTAL DESIGNS OF USEFUL
ARTICLES

PURPOSE OF TITLE III

The purpose of the proposed legislation, as amended, is to encourage
the creation of original ornamental designs of useful articles by pro-
tecting the authors of such designs for a limited time against unauthor-
ized copying. The title is intended to offer the creator of ornamental
designs of useful articles a new form of protection directed toward the
special problems arising in the design field, and is intended to avoid
the defects of the existing copyright and design patent statutes by
providing simple, easily secured, and effective design protection for
the period of 5 years, or, if renewed, a period of 10 years, under
appropriate safeguards and conditions.

Such designs are presently protected by design patents issued-under
title 35, United States Code, if they meet the requirements of title 35.
A design patent may not be issued until a search has been made to
determine that such design possesses novelty. The design patent law,
while affording protection to some designs, has proved adequate to
protect those whose designs have only a short life expectancy.

The present copyright statute is equally inappropriate for the pro-
tection of such designs. The term of copyright protection is too long
for the majority of designs. The scope of copyright protection is too
broad, while the notice and registration requirements do not fit the
needs of design protection. Also, the copyright law protects only those
designs which can be separately identified as "works of art."

Because of the limitations of both the design patent and copyright
laws, this legislation proposes to establish a new form of protection
for "original ornamental designs of useful articles." The subject
matter of the bill is limited to designs of useful articles, the term
"design" referring to those features of the useful article intended to
give it an ornamental appearance. The protection provided by this
legislation would begin when a useful article, bearing the design, is
made public, and would last for 5 or, if renewed, 10 years.

Nothing in this legislation would affect any rights or remedies
presently available under titles 17 and 35 of the United States Code.

SECTIONAL ANALYSIS OF TITLE III

An analysis of the provisions of Title III follows:
Section 301(a) provides that the author of an original ornamental

design of a useful article may secure the protection provided by this
bill upon complying with certain provisions. Section 301(b) defines
the terms "useful article," "design of a useful article," "ornamental,"
and "original."

Section 302 specifies that protection under this bill shall not be
available for a design that is not original; is staple or commonplace;
is different from a design that is staple or commonplace only in signif-
icant details; or is dictated solely by a utilitarian function of the
article that embodies it; or is composed of three-dimensional features
of shape and surface with respect to men's, women's, and children's
apparel, including undergarments and outerwear.
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Section 303 provides that protection for a design shall he available
notwithstanding the employment in the design of subject matter ex-
cluded from protection under section 302 if the design is a substantial
revision, adaptation, or rearrangement of said subject matter, pro-
vided that such protection shall be available to a design employing
subject matter protected under title 17 or 35 of the United States
Code or under this legislation only if such protected subject matter
is employed with the consent of the proprietor thereof. It is further
provided that such protection shall be independent of any subsisting
protection in subject matter employed in the design, and shall not
be construed as securing any right to subject matter excluded from
protection or as extending any subsisting protection.

Section 304(a) provides that the protection provided for a design
shall commence upon the date when the design is first made public.
It is provided in section 304(b) that a design is first made public when
an article embodying the design is anywhere publicly exhibited,
publicly distributed, or offered for sale to the public.

Section 305(a) provides that the protection provided for a design
by this legislation shall continue for a term of 5 years from the date
of the commencement of protection but if an application for renewal is
received during the year prior to the expiration of the 5-year term,
the protection shall be extended for an additional period of 5 years
from the date of expiration of the first 5 years. It is provided in
section 305(b) that when the design notice actually applied shows a
date earlier than the date of commencement of protection, protection
shall terminate as though the term had commenced at the earlier date.

Section 305(c) declares that where the distinguishing elements of a
design are in substantially the same form in a number of useful articles,
the design shall be protected as to all such articles when protected as
to one of them, but not more than one registration will be required.

Section 306(a) provides that whenever any design for which pro-
tection is sought is made public, the proprietor shall mark it or have
it marked with a design notice consisting of the three specified ele-
ments.

Section 306(b) requires that the notice shall be so located as to give
reasonable notice of design protection while the useful article em-
bodying the design is passing through its normal channels of com-
merce.

Section 306(c) specifies that the removal, destruction, or obliteration
by others of the design notice shall not affect protection under this
bill when the proprietor of a design has complied with the provisions
of this section.

Section 307 declares that the omission of the notice prescribed in
section 306 shall not cause loss of the protection or prevent recovery for
infringement against persons who, after written notice of the design
protection, begin an undertaking leading to infringement. However,
such omission shall prevent recovery against a person who began an
undertaking leading to infringement before receiving notice, and no
injunction shall be issued unless the proprietor of the design shall re-
imburse for any reasonable expenditure or obligation in connection
with undertakings incurred before written notice of design protection.

Section 308(a) provides that it shall be infringement of a design
for any person without the consent of the proprietor of a design to
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make, have made, or import, for sale or for use in trade, any infringing
article or sell or distribute for sale or for use in trade any such in-
fringing article. It is provided that a seller or distributor of any article
who did not make or import the same shall be deemed to be an infringer
only if he induced or acted in collusion with a manufacturer to make or
an importer to import such article or if he refuses or fails to make a
prompt disclosure of his source of such article, and he orders or re-
orders such article after having received a personal written notice of
the protection subsisting in the design.

Section 308(b) provides that it shall not be infringement to make,
have made, import, sell,. or distribute any article embodying a design
created without knowledge of, and copying from, a protected design.

Section 308(c) specifies that a person who incorporates into his own
product of manufacture an infringing article acquired from others in.
the ordinary course of business or who, without knowledge of the pro-
tected design, makes or processes an infringing article for the account
of another person in the ordinary course of business shall not be deemed
an infringer except under the conditions set forth in this section.

Section 308(d) defines what constitutes an "infringing article."
Section 308(e) requires that the party in an action alleging the

validity of a registered design shall have the burden of affirmatively
establishing its originality whenever the opposing party introduces
an earlier work which is identical to such design or so similar as to
make a prima facie showing that the registered design was copied from
such work.

Section 309(a) provides that protection shall be lost if application
for registration of the design is not made within 6 months after the
date on which the design was first made public.

Section 309(b) specifies that application for registration or renewal
may be made by the proprietor of the design.

Section 309(c) requires that the application for registration shall be
made to the Administrator and states the matters which shall be
included in the application.

Section 309(d) requires that the application shall be accompanied by
a statement under oath and sets forth the matter that must be sworn
to by the applicant.

Section 309(e) guarantees that error in any statement or assertion as
to the utility of the article shall not affect protection under the act.

Section 309(f) provides that errors in omitting a joint author or in
naming an alleged joint author shall not affect the validity of the
registration, or the actual ownership for the protection of the design,
provided that the name of one individual who was in fact an author
is stated in the application.

Section 309(g) provides that the application shall be accompanied
by two copies of a drawing or other pictorial representation of the
useful article.

Section 309(h) permits related articles having common design
features be included in the same application under prescribed
conditions.

Section 310 provides that an application for registration of a design
in this country by a person who has previously filed an application for
registration of the same design in a foreign country which affords
similar privileges to U.S. citizens, shall have the same effect as if filed
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in this country on the date on which the application was first filed in
any such foreign country, if the application in this country is filed
within 6 months from the earliest date on which any such foreign
application was filed.

Section 311 prescribes the procedures for the administering of the
oaths and acknowledgements required by this act.

Section 312(a) provides that upon the filing of an application and
upon payment of the fee, the Administrator shall determine whether
or not the application relates to a design wvhich, on its face, appears to
be subject to protection and if so, shall register the design. It is further
provided in section 312(b) that if the Administrator determines that
the application on its face relates to a design which is not subject to
protection, the Administrator shall notify the applicant, who shall
have 3 months in which to request reconsideration of his application.
After consideration of such a request, the Administrator shall either
register the design or send the applicant a notice of final refusal to
register.

Section 312(c) provides that any person who believes he is or may be
damaged by a registration may, upon payment of a fee, apply to the
Administrator at any time to cancel any registration on the ground that
the design is not subject to protection. This section further provides
for the procedures to be followed in such cancellation proceedings.

Section 312(d) provides that when a design has been registered, the
lack of utility of any article in which it has been embodied shall be no
defense to an infringement action and no ground for cancellation.

Section 313 authorizes the issuance of certificates of registration and
provides for the contents thereof.

Section 314(a) instructs the Administrator to publish lists and
indexes of registered designs and cancellations thereof and authorizes
him to publish the drawings or other pictorial representations of
registered designs.

Section 314(b) instructs the Administrator to establish and main-
tain a file of the drawings or other pictorial representations of registered
designs.

Section 315(a) specifies the fees which shall be paid to the Admin-
istrator.

Section 315(b) authorizes the Administrator to establish charges
for materials or services furnished by the Office.

Section 316 authorizes the Administrator to establish regulations
for the administration of this legislation.

Section 317 provides for the obtaining of certified copies of official
records of the Office of the Administrator.

Section 318 authorizes the Administrator to correct errors in regis-
tration incurred through the fault of the Office of the Administrator.

Section 319(a) identifies those in whom the property right in the
design shall rest and provides that the person or persons in whom the
property right is vested shall' be considered the proprietor of the
design.

Section 319(b) provides for the transfer of ownership of the prop-
erty right in a registered design or a design for which an application
for registration has been or may be filed.

Section 319(c) specifies that an acknowledgement, as provided in
section 311, shall be prima facie evidence of the execution of an assign-
ment, grant, or conveyance.
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Section 319(d) provides that an assignment, grant, or conveyance
shall be void as against any subsequent purchaser or mortgagee for a
valuable consideration without notice, unless it is recorded in the
Office of the Administrator within 3 months from its date of execution
or prior to the date of such subsequent purchase or mortgage.

Section 320 provides that the proprietor of a design shall have a
remedy for infringement by civil action instituted after the issuance of
a certificate of registration of the design, or the final refusal of regis-
tration of the design by the Administrator.

Section 321 authorizes the granting of injunctions for the prevention
of infringements.

Section 322(a) provides that the court, upon finding for the claim-
ant, shall award damages adequate to compensate for the infringe-
ment, but in no event less than the reasonable value of the use made
of the design by the infringer, and the costs of the action. It is further
provided that the court may increase the damages to such amount, not
exceeding $5,000 or $1 per copy, whichever is greater, as to the court
shall appear to be just.

Section 322(b) excludes recovery for any infringement committed
more than 3 years prior to the filing of the complaint.

Section 322 (c) permits the court to award reasonable attorney's fees.
Section 322(d) authorizes the court to order the destruction or other

disposition of all infringing articles and devices employed in the
making of the same.

Section 323 authorizes the court to order a cancellation of a regis-
tration.

Section 324 provides a penalty for any person bringing an action for
infringement knowing that registration of the design was obtained by
a false representation.

Section 325(a) provides a penalty for the false marking of a design
which is not protected under this legislation.

Section 325(b) specifies as to who shall have a right of action to sue
for the penalty.

Section 326 provides a penalty for whoever knowingly makes a false
representation materially affecting rights obtainable under this
legislation.

Section 327(a) makes clear that nothing in this legislation shall
affect any right or remedy now or hereafter held by any person under
title 17 of the United States Code.

Section 327(b) specifies that when a work in which copyright sub-
sists under title 17 of the United States Code is utilized in an original
ornamental design of a useful article, the design shall be eligible for
protection under the provisions of this legislation.

Section 32 8(a) provides that nothing in this legislation shall affect
any right or remedy available to any person under title 35 of the
United States Code.

Section 328(b) provides that the issuance of a design patent for an
ornamental design under title 35 shall terminate any protection of the
design under this legislation.

Section 329 specifies that nothing in this legislation shall restrict
(1) common law or other rights or remedies available with respect to a
design which has not been made public as provided in section 304(b),
or (2) any trademark right or right to be protected against unfair
competition.
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Section 330 provides that the Administrator and Office of the Ad-
ministrator shall be such officer and office as the President may
designate.

Section 331 guarantees that if any provision of this bill or the
application of such provision is held invalid, the remainder of the
legislation or application shall not be affected.

Section 332 makes conforming amendments to various statutes.
Section 333 specifies that this title shall take effect 1 year after its

enactment.
Section 334 provides that this title shall have no retroactive effect.
Section 335 states that this title may be cited as the Design Pro-

tection Act of 1974.

LOCATION OF OFFICE OF ADMINISTRATOR

While section 330 of this legislation provides that the Administrator
and Office of the Administrator shall be such officer and office as the
President may designate, it is the view of the committee that such
Office should be located in the Patent Office. Such disposition is
acceptable to the Department of Commerce and the Patent Office.

COMMITTEE CONCLUSION

After a study of this title, the committee adheres to its former
endorsement of design protection legislation and recommends that the
title, as amended, be favorably considered. The principal objection
made during the hearings of the Subcommittee on Patents, Trade-
marks, and Copyrights was a concern that retailers would be made
liable by the mere sale of an article infringing a patented design. It is
the view of the committee that section 308 of the bill adequately
protects retailers. Under the provisions of section 308 a retailer who
does not himself induce the manufacture or importation of an in-
fringing article need not concern himself with whether or not any
given item infringes a protected design. The retailer is under no duty
to find out. Even if a retailer has knowledge that an article infringes a
design when he buys it, this places no additional burden on him. In
any event, a retailer may dispose of all stock on hand or on order at
the time he receives notice of the protection of a design. Even after
receiving such notice he is completely free to reorder the item as many
times as he wishes if he discloses the source of the item. It is only when
he refuses to disclose such source that he must refrain from reordering.

This being a complete revision of title 17, the copyright law of 1909,
as amended, in the opinion of the committee it is necessary to dispense
with the requirements of subsection (4) of rule XXIX of the Standing
Rules of the Senate in order to expedite the business of the Senate.



AD)DITIONAL VIEWS OF SENATOR JOIHN V. TUNTNEY

I regret that the roy:llty fee schedule for cable television systems
established bv Senator McClellan's subcommittee in section 111 (d) (2)
(B) of this bill was cut in half by a two-vote margin duringi the full
committee mark1lup of the copyright bill. I opposed that action because
in nly judgment the origilal fees were quite modest in terims of the
cost imposed Upon the cable operators and reasouable wvith respect
to the interests of the copyright owners.

Senator Burldick's compromise, which would have limited a cut in
copyright fees to the smaller cable systems, was more justified, and
I regret that the committee rejected it in favor of the complete reduc-
tion of fees.

The committee's report contains the followving statements, with
wvhich I am in full accord:

* * * verv little relevant economic data was available to
the subcommlittee * *. Whenl it established the schedule of
payments in S. 543. The subcommittee in 1973 held a hearing
on the royalty schednile previously approved by the subcom-
mittee and contained in S. 1361 at this hearing the program
producers, broadcasters and music performilng rights soci-
eties expressed opposition to the inclusion of a royalty sched-
ule in the statute * * *. The committee believes that the ecco-
nomnic data available at the present time is inconclusive but
supports the Congress initially establishing royalty rates * * *
The committee does not intend that the rates in this legisla-
tion shall be regarded as precedents in future proceedings of
the tribunal * * *

I believe the subcommittee madc a fair and reasonable attempt to
match the burden which this new fee would place on cable systems
agrainst the need to compensate the producers of television program
material, whllo had never been compensated before by the cable indus-
try. These produicels, of course, provide the bulk of the product which
cable TV gives to its subscribers.

The fact is that copyright royalty income is essential to the con-
tinued creation of program products. The film production industry,
which is the major source of the copyrighted program material used
in both broadcast and cable television, is in serious economic straits.
In New York, California, and smaller production centers, high levels
of unemployment exist, reaching 60% and 70% of the membership of
some craft unions, such as the Teamsters, carpenters, scene makers, and
painters, and over 50% in the film extras Guild.

The ability to produce a television or theatrical film depends in no
small part on the revenues derived from the copyright royalty on
program material. The royalty fees to be derived from the cable tele-
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vision industry will be a significant factor in determining whether the
levels of activity and employment will decline or expand.

The hardship on program producers of cutting the fee schedule is
magnified by the other action taken by the committee, to eliminate
the so-called "sports blackout" provision. In so doing, the committee
allows cable T.V. systems to obtain virtually unlimited sports pro-
gramming under the compulsory license. Sports owners (or in some
cases the broadcasters) who have a copyright interest in sports events
are entitled to be compensated under the Act, but their compensation
must come fronl the same pool as the compensation for the prepared
program copyright holders. With more parties entitled to share in the
gross receipts of the copyright royalty fees. it seems somewhat unfair
to cut the total pool in half.

Those of us who supported the. original subcommittee royalty fee
schedule believe that it called for a Inodest and equitable payment rate.
It should be remembered that the program producers felt this original
iate was inadequate and non-compensatory. Certainly it would not
have imposed any undue fiscal burden on the average cable subscriber.

The rates were graduated, with successive 1% increases on each
succeeding $40,000 of quarterly subscription revenues, up to a top rate
of 5%G for systems with quarterly revenues above $160,000.

It has been estimated that the overall effective rate of copyright
royalties for the whole cable industry would have been 2.1% under
the subcommlittee schedule. Assuming an average $6 monthly sub-
scrliption fee, this means that cable subscribers would, on the average,
have been asked to pay only about 12¢ per month to the producers of
the programs which fill their screens. Even subscribers in the largest
systems twould have had to pay less than 30¢ a mionth, and it should be
lnot(l that thie nmajority of cable systems in tie' country are1 so small
that thile montly payment for thiese stibscribeirs wouild have been wAell
under 10'.

Senator Burclick proposed a compromise which would have made
tlle ()0% cut in fees applicable only to the first two steps of the fee
schedule. Systems with less than $80,000 quarterly subscription reve-
nues-aplproxinmately 4400 subscribers-would lhave their fees halved.
Since considerable concern has been raised about the plight of these
slmaller systems, I supported this conlpromise. The B3urdick amnlend-
mlent would not have had a major effect on the overall revenues raised
by the total fee schedule, quite in contrast with the committee's
action to cut in half all the fees.

For all of these reasons. I favored and supported the original royalty
rate schedule proposed by Senator McClellan as modified by the Bur-
dick amendment. I felt it was a fair starting point until the royalty
tribunal would have had time and opportunity to assess all of the rele-
vant economic facts. The royalty tribunal is not to be bolld by the
statutory schedule and would in due course make its own findings.

I hope, therefore, that the royalty tribunal may be able to act
promptly in rectifying what I fear may be an upcoming critical situ-
ation for copyright owners and for those whose livelihoods depend on
the welfare of copyright owners.



ADDITIONAL VIEWS OF SENATOR HUGH SCOTT

Generally, I am very pleased with the Copyright Revision Bill.
S. 1361, as was reported by the Judiciary Committee. Copyright
reform is long overdue, and my hope is that swift Senate action will
soon follow. All of the members of the Committee owe a great debt
to Senator John McClellan, who, over the last seven years, has spent
a tremendous amount of time reviewing the many complicated issues
touched by copyright reform. Without his diligence we could never
have progressed so far.

I would now like to comment on several aspects of the Copyright
Bill which the Committee approved on June 11, 1974.

SPORTS

The treatment of sports on cable television was one of the most
difficult issues to be resolved in the bill. The Copyright Subcommittee
under Senator McClellan's leadership spent many hours trying to
resolve it. Originally, Section 111 of the bill put a restriction on cable
television systems carrying distant signall sports events without the
copyright owner's permission. Because of varying opinions on the
issue, the Subcommittee was not able to agree on a common approach.
Therefore, the restriction on sports was not changed by the Subcom-
mittee with the understanding that the full Committee would resolve
it.

I would like to make it clear that I believe that both amateur and
professional sports teams deserve some special consideration when it
comes to televising their games on cable. Sports is a unique kind of
televised event. Unlike movies or other programs, with few exceptions
sports is only valuable for the first time it goes over the airwaves.
Few people, for example, would be interested in viewing a rerun of
a Pirates-Phillies baseball game originally telecast last year. There-
fore, the amateur and professional teams only have a single opportu-
nity to promote each game, a unique event.

Another point I would like to outline is that both amateur and
professional teams depend to a great extent on the revenues from
home gate attendance to survive. The factors influencing fans to
attend a game are varied. No single element can be completely blamed
for poor attendance. However, forcing a home team to compete with
several other games of the same sport on cable could clearly hurt
attendance. If attendance goes down, the team's revenues plummet,
the businesses operating concessions are hurt, and a city will lose both
tax reNvenmue and fees from the leasing of a municipal stadium, if that is
the case. For college and high school sports, the receipts from the fans'
purchase of tickets for basketball and football will in many cases sup-
port the budgets of other sports (non-profitable) a school may sponsor
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like wrestling, lacrosse, gymnastics, baseball, hockey, track and field,
and archery. It would be a terrible loss if these sports could no longer
be funered. In a day when the resources of education are being pressed
to the limit, non-prolitable sports will probably be one of the first
items cut from the budget by a school administrator seeking to
economize.

3Boun professional and amateur sports teams will sometimes have
inctlvluual team contracts to telecast some of their events. For example,
the I'lttsourgll l:lrates Daseuall club ilaxes a television contract witl
a local television station to televise a number of tneir games through-
out the season. It is possible for them to sell these games to a 'TV
station because there are advertisers who are willing to sell their
products on the basis that tiere is some exclusivity or tilhe telecast (re:
non-competition with other baseball games). For many amateur and
professional teams the revenue trom the individual television con-
tracts does makie the diuference between profit and loss. If cable systems
within very close proximity to a city with a professiolal sports team
or college team have a nunlber of alternative games of the same sport
simultanously being offered, the value of the contract to a television
broadcaster can be reduced drastically. A broadcaster may no longer
seek a contract to telecast if all exclusivity is removed. Therefore,
totally uncontrolled cable transmissions of many sports events in areas
with professional teams and, in some cases, college teams can have
deleterious effects on revenues. The issue is not protection of television
contacts but rather an attempt to ensure the financial health of sports
teams so they are not forced to go out of business. Everyone will suffer
if we have fewer local teams to enjoy and follow.

To meet the very complex problems I have just outlined I believe
the orginal suggestion of Senator McClellan was workable. He recom-
mended that the Federal Communications Commission be directed by
the Congress to promulgate rules and regulations governing the car-
riage of sports by cable television. Along with this delegation of rule-
making authority, I thought his suggestion that six specific guidelines
be 'used by the FCC was excellent. In the Subcommittee I supported
Senator McClellan's amendment and I again voted for it in the full
Committee when it was advanced by Senator Hart.

I would briefly like to comment on Senator Hart's approach. Senator
Hart preferred instead of a delegation of ruling making authority,
a "definition-of-rights"' approach to the sports issue. Essentially, his
amendment would have exempted all cable sports signals as of 1972
and then placed certain restrictions against massive distant signal im-
portation of sports in cities with major and minor league professional
sports teams. This amendment possessed good elements and I voted
for it. It would have provided major benefit to cable systems extant
in 1972, because their distant signal sports as of that date would have
been totally unaffected. Also, all those cities outside the specified areas
having major and minor league professional sports would have been
free from any restriction on cable sports programming. Finally, it
would have imposed a certainty on the entire situation. There would
not have been minute-by-minute adjustments by the Federal Com-
munications Commission. I am sorry this was not adopted as an alter-
native to the FCC rule making approach.
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For all reasons I have previously outlined, I did vote against
Sellator Gurney's amendcment that would have struck all sports pro-
tection from tile bill. Some nininilal protection for sports is needed if
teamls are to remain economically healthy.

I tlid support the Committee action to inclll(le language in the Re-
port relating to the sports issue. At least the language indicates that
the FCC has jurisdiction over tile sports issue if it %wishes to exercise
it. Unfortunately, the Report language did not go far enough. I agreed
with Senator Hlart's recommentlation that the six points ' in the orig-
inll FCC sports amendment be added for thle direction of the Comn-
mission. If Congress is not going to settle the issue, the FCC should
act within its o\In authority.

In conclusion, sports is a special kind of business offering a unique
product. For it to becomle and to stay econonlically sound, I think some
special attention has to be paid to its peculiar needs. I oppose an im-
position of a sports blackout on cable television but at the same time
too much exposure on cable may destroy the viability of sports. Some
moderation is needed so both sports and cable may prosper side by
side. Either the so-called FCC amendment or the Hart "definition-of-
rights" approach seemed to be a reasonable way to strike this balance
between two legitimate competing interests.

Senator IHart has indicated his desire to join me in my views on the
sports issue.

PERFORMIANCE ROYALTY (SEC. 114)

I would particularly like to comment on Section 114 of S. 1361. This
section requires users of copyrighted sound recordings for profit to
pay a performance royalty to those who make a creative contribution
to recorded inusic-performiing artists, musicians and record com-
panies. Although a copyright was granted to sound recordings by
Congress in 1971. the issue of a performance royalty was deferred until
Congress' consideration of the Copyright Revision Bill. Under section
114, entities like broadcasters. juke box operators, and background
music services that make use of the recorded music would have to pay
a small royalty to the artists for the right to play it.

For many years I have felt very strongly that the musical artists
deserve a reward for his creative efforts. Thirty years ago when I
served in the IHouse of Representatives, I introdullcedl H.R. 1570 (78th
Congress) which would have established a performance right in sound
recordings. Later in the 80th and 82hnd Congresses I introduced similar
bills that would mandate a performance royalty for the musical artists.

I very stronlgly support the inclusion of the performance royalty in
the present Copyright Revision Bill. Although I realize that the
broadcasters, especially, have objections to paying any fee to artists,

1" * * Under rules which the Federal Commlunications Commission shall promulgate,
such rules taking into account the effect of sullch secontlary transmission lpOil:

"(i) the availability to the public of reasonable access to televised sporting events;
"(ii) the fostering of scholastic sporting events;
"(iii) attendance and gate receipts within the holle territories of scholastic and

organized professional teanis:
(iv) the value of television contracts between scholastic and organized professional

sports teamlls and broadcast stations licensed by the Federal Communicatiens
Conlllission

"(v) the orderly development of the broadcasting industry, including independent
and UHF stations licensed by the Federal Communications Commission; and

(vi) the orderly development of the cable industry."
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I believe the principle is important and should be supported. The
argumnent has been made in opposition to the royalty that radio sta-
tions give free publicity to record companies and the artists who make
the records. I think this argument misses the point. The real issue is
whether or not a person who uses creative talents should receive com-
pensation from someone else who takes them and profits from them.
More than 75% of the air time during which advertising is sold is
spent playing music. I believe if the artist's creative efforts are used
in this way that he is entitled to some compensation. The performance
royalty in Section 114 establishes a small payment for the right.

It should be noted that the concept of rewarding creative efforts
is not at all unprecedented. Presently, the radio and television indus-
tries make yearly payments to organizations representing the indi-
viduals who compose music. The fees paid to ASCAP. SESAC, and
BM\II for the composers are far in excess of what the Copyright Bill
sets out for a perfolmance royalty. I find it indisputable that the crea-
tive efforts of the musical artist who performs are equally as valuable
as those of the individual who writes the music. In fact, it is the special
creative talents of the musical artist which really bring a particular
musical composition to life. In light of this, it is an anomaly that the
performers or record companies get nothing for their contributions
to irreplacable programming material.

I find it significant that almost forty countries have established
performing rights in recordings. These nations have acknowledged the
necessity to reward the creativity of their gifted musical artists. It
should be no less important for us in the United States. It is particu-
larly key to recognize performing rights because of the unique form
of activity it entails. We all know by name the famous musical artists
who remain popular year after year. Unfortunately, most musical per-
formers have a very short productive life. It is an industry in which
tastes and public attitudes toward a certain type of music can literally
change overnight. Some artists have only one popular song and are
never successful again. If the song is played again at a later time, the
artist should be entitled to share in the benefits it bestows on the
broadcasters. An example of a song which has endured over a long
period is Bing Crosby's rendition of "White Christmas". There must
be hundreds of versions of this song, but it is Mr. Crosby's special
treatment which is continuingly popular at Christmas each year. He,
like any other artist, should share in the fruits of his creative effort
even after the actual sale of his records diminishes.

During numerous discussions prior to the Judiciary Committee
meeting, there were many statements made to the effect that small
radio stations, especially, could not afford to pay a performance roy-
alty. I argued that most stations could easily pass on the 2% rate to
their advertising sponsors. For example, if the rate for one hour of ad-
vertising was $100, then the rate would go to $102. This clearly would
not be an exorbitant increase. However, I do realize that the very small
radio station might be in a situation where it could not pass along the
2% rate. Therefore, in the Judiciary Committee I moved to lower the
rate (2%) which the bill had originally set. The new formula which
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was approved gives a substantial measure of relief to over 60 percent
of the radio stations in the country. The four percent of the nation's
radio stations that have net advertising receipts of less than $25,000 a
year would pay no performance rovyalty at all. Stations with between
$25,000 and $100,000 a year from net advertising receipts would only
pay a blanket $250 each year. It is significant to note that about 27
percent of all radio stations woul(l fall under the $100,000 figure. For
those stations with yearly net advertising receipts between $100,000
and $200.000, only a flat $750 fee a y'ear would bIe due. In that $100,000-
$200,000 range approximately 34 lpercent of the nation's radio stations
are included. Finally. for all station.s with abo\ve $200,000 a year in net
advertising receipts, a royalty of I q of those net receipts would be due
each year. The total revenues under the formula as revised at my
recommendation would be signific-:ntlv less than one half of what
revenues would have been under the original C2% royalty rate.

In conclusion, I want to emphasize that the creation of a perform-
ance right for sound recordings is ,entirely consistent with the overall
policy approach of the Copyright Itlill to foster and protect the crea-
tive arts. In Section 116, the bill creates a new performance right for
composers when jnke boxes use comllpositions embodied in sound re-
cordingos, and Section 115 has been clhanged to increase the fees record
companies must pay composers for use of their music in a recording.
5Most significantly, the bill establishes new ringl'ts in the case where a
cable television station picks up Iloldecast mlnaterial from the air and
retransmits it. ITnder Section 111. lle cable television station must pay
a copyright fee under a compulsolv license to ihe copyright owners. I
-would suggest on the same rationale which the broadcasters have been
uIsingl to establish liability for the colpyrighted materials taken by cable
systems that broadcasters and others similariv should have to pay for
copyrighted nmusical performances tllhey use fo'r their programming.

Senator IHart has indicated his (desire to join me in my views on the
performance royalty.





MIINORITY VIEWS OF () ESSI SIS EASTLANI. ERVTIN, BUR-
DICK, HRUSKA. THURONI()) ANI) GURl'NE5Y ON THE
R1ECORDING ARTS PIERFOl IANCE' ROYALTY

After considerable debate and following tlie narrow rejection by
tie votes of amlendnlents offered Ly Senators Ervin, Gurney and Thur-
mond to delete the recording arts perforinalnce royalty of S. 1361, the
Judiciary Conmmittee reported this Lili to tile Se nate retaining in mnod-
il-icd form the pelrformance royalt v.

\We remainl commllitted to the position that the performance royalty
is econlomica('tilly unwise and constitutionalvly ulsound. It will result in
extremle hlardsil ) to the broadc;sl-ing indiclstry and to tlle jukebox
industry. It means potential disaster to somle individual broadcasters
tund jukebox operators.

S. 13(61 woullld establish for the first time a performance royalty in
sound recot'ding's for the benefit of record mInIamlfactlc ers and perform-
inf .artists. This royalty would Le paid by tllose who perform or use
sound recolrdlillngs for profit-broAcastes and jukebox operators.
_Never befor e blas such copyright l i:ability been recognized at law or in
the commlercial rclationships amolng the pat'ties involved.

The Copv yright tAct of 1909 does ltot recognize any intellectual prop-
erty riilt in sound recordings. ('oitgress satilied the only legitimate
need for creatiiin a copyright in ircoidingos when, in 1971, it enacted
Public Laiw 9)-1t10 to protect recordling companies from unauthorized
copying and sale of their records. T'l'llis protection. with criminal pen-
alties for violation, survl\ives in thle curreint bill and deserves to be sup-
polte(l. In ou opinion, however, it is inappropriate that the Copvright
Bill should go beyond th le limited copyrioht provision by P.L. 92-140.

Indeed, recognizing a recording arts perforinance royalty under the
copyright law raises seriouls constitutional questions. Article I, Section
8, Clause 8 of the United States ('onstitutioul provides that Congress
shall have poelr ".. . To promnote thle Progress of Science and useful
Arts, by seciuring for limited 'Tilnmes to Authors and Inventors the
exclusive Right to their respective TWritings and Discoveries." VWe do
not accept tlle view that record nlanufacturers and performers are
"Authors' or "inventors:' in the conlstitutional sense. Even though their
contributions in producing a solund recording are significant, such
contributions do not constitute original intellectual creations -which
would justify protection under the copyriglt law. To create perform-
1ailce rovalties for the benefit of record manu facturers and perfoimers

unllder copyright law woulld stretell the Constitution's meaning beyond
reason and justification.

Broadcasters and jukebox operators render a service to both per-
formers and recording companies 1by playing new recordings; under
S. 1361, they would now be reqii rled to pay statutory fees to those who
benefit front this arrangemenllt. For years, record companies have
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gratuitously provided records to stations in the hope of securing ex-
posure by repeated play over the air. The financial success of record-
ing compalies and artists who contract with these companies is
directly related to the volunme of record sales. which, in turn, depends
in great measure upon the promotion efforts of broadcasters. Radio
stations and jukebox operators significantly help to :popularize record-
in°gs and artists.

Record manufacturers and performers, who have greatly profited
from the invaluable air play of their recordings are, nevertheless,
seeking additional revenues from ra(lio stations and jukebox operators
by way of new statutory fees that could run into thousands of dollars
annually for many broadcasters. Even though the Committee agreed
to reduce the fee schedule -with respect to broadcasters, it is estimated
that the new performance royalty will cost the broadcasting industry
an additional 10 percent of pretax profits. These royalty payments
would accrue to an industry that has not adequately demonstrated a
need.

Under the present scheme. composers, publishers, performers, and
record companies all receive money f orn the sale of records and tapes,
but only composers and publishers obtain royalties fronm broadcast
performances, by virtue of expensive agreements negotiated between
individual stations and ASCAP, BMI35 an.d SESAC representing the
copyright proprietors. It has been estimated that radio stations now
pay some $20 million a year to these licensing organizations for the
right to play records over the air. These fees amount to roughly 3.7
percent of the stations' total blroadleast revenues and represent about
2.5 percent of the pretax profits of the entire radio industry. Thus.
broadcasters alreadv pay significant amounts for the privilege of
playilig music which mnakes 70-80 percent of their programmining
formats.

We believe that the issue of n-whether performers receive adequate
compensation for their work should not be determined in terms of
copyright liability. Such a problem -would seem more amenable to
negotiation between artists and the recording companies that require
their talents. rather than the stations which, since the demise of live
music. formats, no longer have direct dealings wvith performers. How-
ever, if the copyright fees set by S. 1361 become law, it may well be-
come cheaper for broadcasters to revive studio orchestras and be con-
tent to pay the musicians' union scale.

The fact that both the recording industry and recording artists are
being adequately compensated unl der the current system is demon-
strate(l in a recent study made by I)r. Frederic Stuart of Hofstra
University, concerning the distribution of income from broadcast per-
formance and sale of phonograph records.

Professor Stuart analyzed the revenues, both from record sales and
air play, generated by a random sale of popular singles and record
albums. He estimated that, for the records included in his analysis,
the following amounts of income wvere realized:
Composers ----------------------------------------------------- $2. 70, 000
Publishers ..................................................... 2, 910,000
Performing artists --------------------------------- 2, 860, 000
Record companies (after variable manufacturing costs)__---------- 10, 720, 000
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These figures do not reflect two factors. In many instances, per-
forming artists are also the composers and/or publishers of the songs
they record, in which event they receive royalties for air play as well
as from sales of the recording. On the other hand, performers and
record companies must bear the cost of unsuccessful recordingrs. After
adjusting his estimates of revenues to reflect both of these factors,
Dr. Stuart concluded:

The foregoing analysis shows the performing artist to be
(on average) well ahead of (nonperforming) composers and
publishers in the distribution of income generated by the
broadcasts and sales of records, but rather far behind the
record companies. Although composers and publishers alone
receive broadcast performance royalties, the other two func-
tions (performing and manufacturing) are better rewarded
per sale of the record than are composers or publishers; and
the "average" record outsells its broadcast performances.

As the Stuart study suggests, neither record companies nor per-
formers need the additional revenues that they seek from broadcasters.
The record industry is much larger than the radio industry, in terms
of total revenues. In 1972, sales of pre-recorded music (LPs and
tapes) Awere estimated by the Record Industry Association of America
to be $1.924 million; this compares wvith radio revenues of $1.407
million. Revenues of the record industry alre not declining. On the
contrary, they are increasing at a spectacular rate, exceeding by a
significant margin the total revenues and the rate of growth of the
radio industry. Record industry revenues have increased 42 percent
in the last five years (1968-72) and 164 percent in the last ten years,
whereas radio revenues increased 38 percent and 107 percent, respec-
tively, over the same periods.

Radio profit margins have been stable or even declining during
the past decade. Profits in 1972 were 9.55 percent of revenues, but
in 1968)( they wvere 11.09 percent. Furthermore, in the five-year period,
196i-72. the averaoge profit mlarginl fell slightly to 9.25 percent. More
than 20 I)pecent of the ra(lio staticns with net revenutes greater than
$200.00( lost monley in 1972. It is fair to pl-edict that additional
performance royalties will turn manyl radio markets into unprofitable
areas for broadcasters and many individual radio stations into loss
operations.

It was argued that, given the principle of performalnce royalties,
all radio operators should be required to make royalty payments,
however nominlal. to tlle Register of Copyrilghts, but small town sta-
tions should pay something less than big city broadcasters. It is
apparent that the amount of the fees of the different levels of liability
wvritten into Section 114 were arri-ved at arbitrarily, with only one
principle in mind: every broadlcaster should pay something for play-
ing r ecordss, witholt mregard to an ability to pay.

In our view, the fees may wvell create severe economic hardships
for marginal broadcast operators: they may also result in inequitable
treatment of radio staltions similarly situated in neighboring local-
ities or even in the same market.

The fact that a station's annual advertising revenues, less commis-
sions, yield $100,000 or $2()0,000 or fall below those floors has no
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rational or reasonable relationship to the station's profitability. Radio
broadcasters in large metropolitan markets, such as Detroit, Pitts-
burgh or Los Angeles, normally gross well over these levels; yet, be-
cause of intense competition, the number of readily available AMI and
FM signals, local economic conditions, high labor costs, and other
factors, the stations may actually have operating deficits. By con-
trast, in small markets competitive conditions and costs may be such
that outlets earn considerablh less in net revenues but show handsome
profits. It may well be easier for a successful station in a rural com-
munity wwith net receipts of $50,000 a year from advertisers to pay $250
a year in fees than for a broadcaster in a major city making $250,000
to pay the annual royalty of $2,500. It is possible, too, that Station A
netting $200,000 will pay $2,000 in fees while station B in the same
market earning $199,000 will pay only $750. Station A will pay $1,250
more in fees for only $1,000 more in revenues.

Such inequities are not surprising when it is recalled that impor-
tant considerations like profits. market size, location and economics
and other relevant factors were ignored in drlawing up the Section 114
compromise. In light of its confessed lack of expertise in these matters,
the Committee should not have ventured so precipitously into the
unknown territory of broadcast performance copyright. It should
have considered more carefully the experience, needs and interests of
all parties most affected by any radical change in the law.

The required payment of these royalties by broadcasters may force
a reduction in the non-revenue producing ne(ws and public affairs pro-
gramming in order to meet the added costs. In such a situation, the
listening public will be the ultimate loser.

In addition to the severe economic impact the performance royalty
would have on broadcasters, it would impose an equally unjustified
burden on jukebox.operators. The jukebox industry is small in scale.
The typical jukebox operator owns between fifty and one-hundred
machines and has a relatively small profit.

Jukebox operators throughout the nation have had to diversify their
operations into vending machines and amusement games just in order
to stay in business. In most places the jukebox has become merely a
supporting activity for vending operators and amusement games. Just
this year, for example, one of the oldest, and largest, of the manufac-
turers of jukeboxes, the Wurlitzer Company, terminated its manu-
facture of jukeboxes because of (leclining sales and losses from this
business.

Under Section 116, as approved by the Committee, jukebox operators
will be paying some $4,000,000 a year in direct royalities on their esti-
mated total of 500,000 machines. In addition, under Section 115, they
will be paying indirectly $4,500,000 in mechanical royalties at 3¢ per
song that will be passed on to them by record manufacturers on the
75,000,000 records that jukebox operators buy each year. We are con-
vinced that these royalty burdens are the most that should be imposed
upon an industry of small businessmen who are being subjected to
performance royalties for the first time in history.

We believe for the above reasons that the performance royalty not
only as to broadcasters, but also as to jukebox operators, should be
eliminated from this bill.
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